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TO FILTER OR NOT TO FILTER: A DISCUSSION AND 
ANALYSIS OF THE MASSACHUSETTS FILTRATION 
CONFLICT IN THE CONTEXT OF THE SAFE 
DRINKING WATER ACT 
James Kavanaugh* 
Given the vital significance of water to human survival, public 
water suppliers are depended upon to deliver safe drinking water. 
The Safe Drinking Water Act (SDWA) attempts to realize this 
purpose by creating standards that public suppliers must satisfy 
in providing water to communities or municipalities. Under one 
standard, public suppliers must filter their drinking water if they 
fail to satisfy certain safety criteria. Whether or not to construct 
a filtration facility in Metropolitan Boston has spawned a conflict 
between the Environmental Protection Agency (EPA) and Mas-
sachusetts Water Resources Authority (MWRA). EPA insists 
that MWRA construct the filtration facility, while MWRA asserts 
that other less costly alternatives are available. This Comment 
explores the foundation of the SDWA as well as the relevant 
regulations, discusses the claims posed by both EPA and MWRA 
regarding filtration, and ultimately concludes that MWRA's posi-
tion is more sensible. 
INTRODUCTION 
Tragedy struck Milwaukee, Wisconsin in 1993 when 100 people 
died and 400,000 others became ill after ingesting a microorganism 
named Cryptosporidium parvum.1 The source of this parasite: drink-
ing water.2 Despite these problems, the U.S. drinking water supply is 
generally safe,a partly because of the federal Safe Drinking Water Act 
* Articles Editor, BOSTON COLLEGE ENVIRONMENTAL AFFAIRS LAW REVIEW, 1998-1999. 
1 See SCOTT ALAN LEWIS, THE SIERRA CLUB GUIDE TO SAFE DRINKING WATER xii (1996). 
2 See id. 
a See NATURAL RESOURCES DEFENSE COUNCIL, OUR CHILDREN AT RISK: DRINKING 
809 
810 ENVIRONMENTAL AFFAIRS [Vol. 26:809 
(SDWA), enacted in 1974 and amended in 1986 and 1996.4 Neverthe-
less, potential for disaster exists, as evidenced most visibly by the 
1993 Milwaukee epidemic.5 
Water filtration has been endorsed as an effective means of protect-
ing consumers from contaminated drinking water.6 Thus a portion of 
the SDWA mandates that public water suppliers, if unable to comply 
with prescribed regulations designed to ensure that drinking water 
is free of contaminants, must filter their drinking water.7 
The decision whether or not to construct a filtration plant in Mas-
sachusetts has engendered a debate between the Environmental Pro-
tection Agency (EPA) and the state Massachusetts Water Resources 
Authority (MWRA), a subsidiary of the Metropolitan District Com-
mission (MDC). EPA insists that MWRA must build a filtration plant 
to comply with the SDWA and to ensure safe drinking water, while 
MWRA insists that it can provide safe drinking water by employing 
less costly, more creative alternatives. 
This Comment examines both direct and collateral concerns sur-
rounding the Massachusetts filtration plant controversy. Part I pro-
vides a brief survey of the present quality of drinking water within 
the United States. Part II examines the applicable provisions of the 
SDWA and the Surface Water Treatment Rule (SWTR), both of which 
are central to EPA's position of mandating filtration. Part III delves 
into the Massachusetts conflict, beginning with a brief history of the 
Massachusetts water system and concluding with an overview of both 
EPA's and MWRA's arguments for and against filtration. Part IV 
surveys the scheme developed in New York to avoid filtration, a plan 
that other public water systems could use as a model. Finally, Parts 
V and VI suggest a resolution in which EPA exempts MWRA from 
building a water filtration facility, at least temporarily, and instead 
allows MWRA to implement and pursue other less costly alternatives 
to ensure adequate water quality. 
WATER CONTAMINATION 1 (1997); Corby Kummer, Carried Away, N.Y. TIMES, Aug. 30,1998, 
(Magazine), at 41. 
4 See Safe Drinking Water Act, 42 U.S.C. §§ 300f--300j-26 (1994 & Supp. III 1997). 
6 See LEWIS, supra note 1, at xii. 
6 See Robert Morris & Timothy Ford, Protecting Our Water Supply, BOSTON GLOBE, Mar. 2, 
1998, at Bl; Daniel Okun, New York Forum About Water: Filter the City's Supply Now, N.Y. 
NEWSDAY, Jan. 3, 1994, at B30; Richard L. Guerrant, Cryptosporidiosis: An Emerging, Highly 
Infectious Threat (last modified Feb. 5, 1997) <http://www.cdc.gov/ncidodlEID/voI3nol!guer-
rant.htm>; Dennis D. Juranek, Cryptosporidiosis: Sources of Infection and Guidelines for 
Prevention (last modified Feb. 5, 1997) <http://www.cdc.gov/ncidodldpd.sources.htm>. 
7 See 42 U.S.C. § 300g-1(b)(7)(C)(i). 
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1. THE STATE OF DRINKING WATER IN THE UNITED STATES 
Studies indicating that pollution is threatening existing water sup-
plies have prompted concern among both water providers and con-
sumers.S Still, despite ongoing claims, the U.S. water supply generally 
provides safe, healthy water.9 Of the more than 55,000 Community 
Water Systems servicing the U.S. population in 1996, only 4769, or 
8.6%, were deemed in violation of health standards. to 
Nevertheless, contamination exists, perhaps most visibly in the 
form of health epidemics attributed to drinking water consumption.l1 
According to the Centers for Disease Control (CDC) and EPA, from 
1986 to 1994, 116 water disease outbreaks occurred within the United 
States, resulting in 450,000 illnesses. I2 In 1985, 3800 people in 
Pittsfield, Massachusetts became ill after ingesting drinking water 
containing Giardia lamblia, a protozoa capable of inflicting severe 
gastrointestinal illness upon humans.I3 Two years later, in Carrolton, 
Georgia, 13,000 individuals became ill after ingesting drinking water 
containing the Cryptosporidium parvum parasite,14 In 1993, both 
New York City (NYC or the City) and Washington, D.C. issued tem-
porary warnings to boil tap water to prevent sickness from two harm-
ful parasites, E. coli and Cryptosporidium.I5 Most alarming and con-
spicuous, however, was the Milwaukee Cryptosporidium outbreak in 
1993, which resulted in over 100 deaths and 400,000 illnesses. I6 
While these incidents attract widespread pUblicity, the Natural 
Resources Defense Council (NRDC) and the CDC reported that more 
troubling data exists regarding the quality of the U.S. drinking water 
supply. Because consumption of contaminated water does not always 
result in mass sickness, underreporting of waterborne illness is com-
8 See Jonathan Schneeweiss, Watershed Protection Strategies: A Case Study of the New York 
City Watershed in Light of the 1996 Amendments to the Safe Drinking Water Act, 8 VILL. 
ENVTL. L.J. 77, 78 (1997). 
9 See NATURAL RESOURCES DEFENSE COUNCIL, supra note 3, at 1. 
10 See Environmental Protection Agency, How Safe Is My Drinking Water (last modified Sept. 
3,1997) <http://www.epa.gov!ogwdw!wotlhowsafe.html>. 
11 See id. 
12 See ERIK OLSON & DIANE CAMERON, NATURAL RESOURCES DEFENSE COUNCIL, THE 
DIRTY LITTLE SECRET ABOUT OUR DRINKING WATER 1 (1995). 
13 See DAVID K. GORDON & ROBERT F. KENNEDY, JR., THE LEGEND OF CITY WATER: 
RECOMMENDATIONS FOR RESCUING THE NEW YORK CITY WATER SUPPLY, THE HUDSON 
RIVERKEEPER FUND 31 (1991). 
14 See id. at 30. 
15 See Kummer, supra note 3, at 41. 
16 See NATURAL RESOURCES DEFENSE COUNCIL, supra note 3 at 1. 
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monP According to the NRDC report, some experts believe that ten 
waterborne illnesses occur for each one reported, while others believe 
that the ratio is as great as twenty-five to one.18 Thus, when attempt-
ing to determine a cause of illness, often neither physicians nor pa-
tients think about contaminated drinking water as a source.19 
A 1990 CDC report offers additional reasons for underreporting.20 
The report states that the prolonged exposure to minimal levels of 
toxins present in drinking water may cause adverse health effects; 
yet these health problems are difficult to attribute to drinking water 
ingestion because individuals consuming the toxins do not become 
immediately ill.21 Similarly troubling is the presence of an incubation 
period that yields inconsistent effects regarding sickness, and hence 
complicates attempts to identify the source of the illness.22 
In addition to the presence of harmful microorganisms in drinking 
water, evidence indicates that millions of Americans consume water 
tainted with such carcinogenic chemicals as lead, trihalomethanes 
(THMs), arsenic, radioactive materials, and pesticides.23 A 1994 re-
port, Thp Water Blues: Herbicides in Drinking Water, revealed that 
an estimated 14.1 million Americans have consumed water contami-
nated with the pesticides atrazine, cyanazine, simazine, alachlor, and 
metolachlor.24 Consumption of these chemicals has been linked to can-
cer, birth defects, and genetic mutation.25 
In 1990, William Reilly, EPA Administrator during the Bush Ad-
ministration, characterized drinking water contamination as one of 
the nation's most significant environmental public health risks.26 Many 
experts believe that some 560,000 individuals annually become mod-
erately or severely ill from drinking contaminated water; as many as 
10,700 bladder and rectal cancers per year may result from the inges-
tion of THMs, a by-product of chlorine commonly used in the water 
disinfection process.27 According to a 1987 CDC paper, experts esti-
17 See OLSON & CAMERON, supra note 12, at 4; Michael E. St. Louis, M.D., Water-Related 
Disease Outbreaks (last modified June 1, 1988) <http://www.cdc.gov/nceb/programs/sanit/vsp/ 
pub/mmwr/mm880601.htm> . 
18 See OLSON & CAMERON, supra note 12, at 4. 
19 See id. 
20 See NATURAL RESOURCES DEFENSE COUNCIL, supra note 3, at 5. 
21 See id.; OLSON & CAMERON, supra note 12, at 4. 
22 See NATURAL RESOURCES DEFENSE COUNCIL, supra note 3, at 4. 
23 See id. 
24 See id. 
25 See id. 
26 See id. at 2. 
27 See NATURAL RESOURCES DEFENSE COUNCIL, supra note 3, at 2. 
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mated that 940,000 persons become ill and 900 die annually from 
contaminated tap water.28 According to EPA, in 1994 and 1995 an 
estimated 45 million Americans consumed water that did not satisfy 
federal drinking water standards as dictated by the SDWA.29 Over 29 
million of these individuals ingested drinking water from water sys-
tems that failed to satisfy EPA's coliform bacteria standards.30 From 
1993 to 1994, EPA reported that 19.6 million Americans ingested 
drinking water from suppliers that failed to satisfy EPA standards 
ensuring that the water was free of harmful microorganisms; 10.2 
million Americans consumed water that contained excess turbidity, 
which gives water a cloudy appearance and is often an indicator of 
bacteria.31 
II. THE SAFE DRINKING WATER ACT AND FILTRATION 
AVOIDANCE 
A. Introduction 
Attempting to ensure the safety of the U.S. public water supply, 
Congress passed the SDWA in 1974.32 The SDWA, initially opposed 
by the Ford Administration, was ultimately adopted in December 
1974, following two reports that linked organic materials present 
in drinking water to cancer mortality.33 A principal function of the 
SDWA is the issuance of national drinking water regulations.34 Under 
the SDWA, EPA establishes national drinking water regulations that 
the states then implement.35 
The SDWA mandates that EPA establish both national primary and 
secondary drinking water regulations.36 In creating these regulations, 
EPA is to monitor contaminants that could appear in public water 
28 See OLSON & CAMERON, supra note 12, at 4. 
29 See NATURAL RESOURCES DEFENSE COUNCIL, supra note 3, at 1. 
30 See OLSON & CAMERON, supra note 12, at 7. 
31 See id. 
32 See Safe Drinking Water Act, 42 U.S.C. §§ 300f-300j-9 (1994); LEWIS, supra note 1, at 24. 
33 See Susan M. Trager et al., Safe Drinking Water Act Reauthorization: In the Eye of the 
Storm,9 NAT. RESOURCES & ENV'T 17, 17 (1994). 
34 See 42 U.S.C. §§ 300g-300g-6; Edward Messina, Filtration Avoidance Under the Safe 
Drinking Water Act, 19 VT. L. REV. 557, 560-61 (1995). 
35 See A. Dan Tarlock, Safe Drinking Water: A Federalism Perspective, 21 WM. & MARY 
ENVTL. L. & POL'y REV. 233, 241 (1997). Additionally, states have the discretion to administer 
more rigid standards. See Messina, supra note 34, at 561. 
35 See 42 U.S.C. §§ 300g-l(a), 300g-1(c); Messina, supra note 34, at 561. 
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systems.37 The SDWA defines contaminants as "any physical, chemi-
cal, biological, or radiological substance or matter in water."38 
Following the enactment of the SDWA, but prior to the 1986 
Amendments, EPA had the task of issuing regulations for specific 
contaminants deemed to exist in drinking water.39 Between 1974 and 
1986, EPA issued regulations regarding twenty-three drinking water 
contaminants, twenty-two of which were created previously by the 
Public Health Service.40 Congress, dissatisfied with the sluggish 
pace at which EPA was developing these regulations and concerned 
about the increasing reports indicating the contamination of Ameri-
can drinking water supplies, amended the SDWA in 1986. The 1986 
Amendments required EPA to establish standards or treatment tech-
niques for eighty-three specific contaminants by 1989 and for twenty-
five more contaminants every three years thereafter.41 
Furthermore, the 1986 Amendments authorized EPA to establish 
monitoring standards for unregulated contaminants, to propose the 
most successful treatment methods for controlling regulated contami-
nants, to forbid the use of lead-based material in water facility com-
ponents, and to create additional programs intended to protect the 
quality of public drinking water.42 The 1986 Amendments also re-
quired EPA to issue national drinking water regulations regarding 
the disinfection of drinking water.43 Finally, and most significantly for 
the purpose of this Comment, the 1986 Amendments mandated that 
EPA establish water filtration standards.44 
'!\vo processes characterize the structure and administration of the 
SDWA.45 First, EPA's Administrator must issue maximum contami-
nant level goals (MCLGs) for each contaminant deemed by the Ad-
ministrator to pose a health risk to an individual.46 MCLGs are based 
on several factors and are to "be set at the level no known or antici-
37 See 42 u.s.c. § 300g-1(b); Messina, supra note 34, at 562. 
38 42 U.S.C. § 300f(6). 
39 See Trager et al., supra note 33, at 17. Prior to the enactment of the SDWA, water safety 
was administered by the states. See id. The U.S. Public Health Service provided guidance until 
1970, the year when EPA assumed control. See id. 
40 See id. 
41 See id. 
42 See id. 
43 See id. 
44 See Trager et al., supra note 33, at 17. 
45 See Tarlock, supra note 35, at 241. 
46 See Safe Drinking Water Act, 42 U.S.C. § 300g-1(b)(3)(A) (1994). 
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pated adverse effects of the health of persons occur and which allows 
an adequate margin of safety."47 
Second, the SDWA mandates that the EPA Administrator create 
maximum contaminant levels (MCLs) for each MCLG.48 The MCL 
should be as near as possible to the MCLG.49 Thus, while the MCLG 
represents the ideal yet unattainable case, the MCL represents the 
actual binding standard with which states must comply.5O Factors 
which contribute to the creation of an MCL include the state of 
technology, cost, and the overall feasibility of implementing such a 
procedure.51 Excessive cost or unfeasibility, for example, could pre-
vent the establishment of particular MCLs.52 When factors such as 
these prevent the creation of MCLs, EPA will create an alternative 
treatment plan to prevent contamination from that particular con-
taminant.53 
In addition to EPA's duties described above pursuant to the SDWA, 
EPA is granted the authority, vis-a-vis the 1986 SDWA Amendments, 
to dictate the criteria by which a public water supplier must filter its 
drinking water.54 Attempting to define these criteria, EPA promul-
gated the Surface Water Treatment Rule (SWTR) in June 1989.55 
The purpose of the SWTR is to minimize the risk of waterborne 
illness resulting from ingestion of drinking water provided by a public 
water system using a surface water source.56 The SWTR mandates 
that public water systems using a surface water source must provide 
filtration treatment for the surface water source unless the water 
system satisfies specific criteria.57 Moreover, the SWTR mandates 
that filtration must be installed within eighteen months of the water 
system's failure to satisfy the necessary criteria. 58 
The SWTR regulations provide that a public water system using a 
surface water source is in compliance if: (1) for public water systems 
that do not provide filtration, the water system satisfies the filtration 
47 [d. § 300g-1(b)(4). 
48 See id. § 300g-1(a)(3). 
49 See id. § 300g-l(b)(4)-(5). 
50 See id. § 300g-l(b)(4). 
51 See 42 U.S.C. § 300g-1(b)(7)(A). 
52 See id. 
53 See id. § 300g-1(b)(7)(A). 
54 See id. § 300g-l(b)(7)(C)(i). 
55 See Surface Water Treatment Rule, 40 C.F.R. §§ 141.71-141.75 (1998). 
56 See 54 Fed. Reg. 27,486, 27,487 (1989). 
57 See 40 C.F.R. § 141.71. 
58 See id. 
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avoidance criteria and the disinfection requirements;59 or (2) for public 
water systems that do provide filtration, the water system satisfies 
the filtration requirements.6o 
To avoid filtration, a public water system must satisfy filtration 
avoidance criteria.61 The SWTR has created three classes of criteria: 
(1) the water must satisfy source water criteria;62 (2) the supplier must 
satisfy site-specific criteria that require the supplier to implement a 
watershed protection scheme designed to deter contamination;63 and 
(3) the supplier must satisfy disinfectant criteria.64 
To satisfy the source water criteria, the supplier must maintain 
fecal coliform65 and turbidity66 levels below a designated number so as 
to be free from contamination.67 To satisfy the site-specific criteria, 
public water systems must enact a program to protect and monitor 
the watershed so as to prevent or reduce the risk of contamination.68 
Public water systems satisfy the disinfectant criteria once they effec-
tively eradicate Giardia and viruses, and maintain disinfection at 
certain points in the water distribution system.69 
Public water systems interested in becoming exempt from the filt-
ration requirement must submit a filtration avoidance application to 
the appropriate state environmental agency.70 The state then deter-
mines whether the public water system has satisfied the "filtration 
avoidance" criteria.71 
69 See id. § 141.71(b)(1). 
60 See id. § 141.71(b)(2). 
61 See id. § 141.71. 
62 See 40 C.F.R. § 141.71(a). 
63 See id. § 141.71(b). 
64 See id. § 141.72(a)(1)-(4). 
66 Fecal coliform is an indicator of possible intestinal contamination, and E. coli is a specific 
coliform species that is always present in fecal material and whose presence indicates bacterial 
contamination of intestinal origin. See Massachusetts Water Resources Authority, How Water 
Quality Is Measured (visited Mar. 10, 1998) <http://www.mwra.comlwaterlhtmVqual3.htm>. 
66 Turbidity is 
Id. 
a measure of suspended and colloidal particles including clay, silt, organic and inorganic 
matter, algae, and microorganisms. The effects of turbidity depend on the nature of 
the matter which causes the turbidity. Particulate matter may have a chlorine demand 
or may protect bacteria from the disinfectant effects of chlorine, thereby interfering 
with the maintenance of a disinfectant residual throughout the distribution system. 
67 See 40 C.F.R. § 141.71(a)(1)-(2). 
68 See id. § 141.71(b). 
69 See id. § 141.72. 
70 See id. § 141.71. 
71 See id.; Messina, supra note 34, at 560-61. 
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Although states may enforce EPA regulations, such as the SWTR, 
once EPA finds that the "state has adopted water regulations that are 
no less stringent than the national primary drinking water regula-
tions," EPA retains the right to bring a civil action to require state 
compliance.72 The SDWA permits the EPA Administrator to com-
mence a civil action for injunctive relief and civil penalties for viola-
tions of any applicable SDWA requirement.73 Additionally, the Act 
authorizes the EPA Administrator to commence an action if EPA 
discovers, during a time when the state has primary enforcement 
authority, that the public water system does not comply with the 
applicable requirements of the SDWA and that the state did not 
implement an appropriate enforcement action within thirty days after 
becoming aware of the violation.74 
B. The Strengths and Weaknesses of Filtration 
The water filtration process has remained virtually unaltered for 
much of the last century.75 The typical process is as follows: raw water 
is transported through a porous material to remove suspended matter 
and is then treated with chemicals such as aluminum sulfate to en-
courage the settling of particulates.76 Disinfectants such as chlorine 
are then added to the water to kill microbiological pathogens, which 
include viruses, bacteria, and protozoa. 77 
Empirical data seemingly support the effectiveness of water filtra-
tion.78 In a 1991 study, researchers installed home filtration systems 
in homes with drinking water that satisfied federal standards.79 Those 
homes without filters had a substantially greater incidence of illness 
than those homes that utilized filters.8o The conclusion of the report 
indicated that filtration could have prevented thirty-five percent of 
the gastrointestinal illnesses caused by waterborne agents.81 
72 Safe Drinking Water Act, 42 U.S.C. § 300g-3(b) (1994). 
73 See id. 
74 See id. § 300g-3(a)(1). 
75 See GORDON & KENNEDY, supra note 13, at 30. 
76 See id. 
77 See id. 
78 See NATURAL RESOURCES DEFENSE COUNCIL, supra note 3, at 4. 
79 See id. 
80 See id. 
8! See id. 
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While that study used a sophisticated personal home filtration sys-
tem, similar results have occurred in public water systems.82 Prior to 
installing a $60 million filtration plant in Worcester, Massachusetts, 
the city tested samples of water prior to and following filtration.83 The 
post-filtration water was significantly less cloudy, less acidic, and 
contained substantially decreased levels of copper, lead, and chlo-
rine.84 The Worcester plant employs both disinfection and filtration.85 
This process includes preliminary disinfection with ozone, filtration 
through indoor sand and gravel beds, the addition of lime to decrease 
acidity, and an infusion of chlorine as a final measure to prevent 
contamination.86 
Cloudiness, measured in units of turbidity, is typically produced by 
microscopic particles of silt or decomposing plant material,87 Bacteria 
attaches to such particles, decreasing the bacteria's exposure to chlo-
rine, and hence reducing the effectiveness of the disinfection process.88 
Moreover, the presence of floating particles could indicate the pres-
ence of parasites such as Giardia or Cryptosporidium, both commonly 
found in reservoirs.89 
If ingested, both Giardia and Cryptosporidium are capable of caus-
ing severe gastrointestinal illness in healthy adults, and Cryptospor-
idiosis can cause death to those with compromised immune systems, 
such as people with AIDS or chemotherapy patients.90 While Crypto-
sporidium is impossible to destroy with chlorine disinfection, filtra-
tion appears to render these parasites harmless.91 Tests at the Wor-
cester plant have shown that filtration decreased the presence of 
Cryptosporidium eggs, from 800 per glass of water to virtually zero.92 
82 See John Monahan, Good News Flows from Faucets, WORCESTER TELEGRAM GAZE'ITE, 
June 29, 1997, at AI. 
83 See id. 
84 See id. EPA chemist Ellie Kwong is quoted in the article, commenting that the results have 
been so successful that EPA officials believe Worcester "could even bottle the water and sell 
it." Id. 
85 See id. 
86 See id. 
87 See Monahan, supra note 82, at AI. 
88 See id. 
89 See GORDON & KENNEDY, supra note 13, at 30; Guerrant, supra note 6. 
90 See GORDON & KENNEDY, supra note 13, at 30; Guerrant, supra note 6. 
9! See ERIK OLSON, NATURAL RESOURCES DEFENSE COUNCIL, You ARE WHAT You DRINK 
4 (1995); Guerrant, supra note 6. 
92 See Monahan, supra note 82, at A2. 
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Similarly, filtration at the Worcester plant supposedly decreased Giar-
dia cysts from 170 per glass of water to approximately zero.93 
Still, debate persists regarding the capabilities of filtration.94 Un-
certainty exists about whether filtration plants can realistically re-
move many modern toxins such as household cleaners, paints, gaso-
line, pesticides, and fertilizers, which are dumped down toilets or into 
streets and washed down sewers and into the city water supply.95 
Other evidence, however, indicates that filtration is typically inef-
fective at screening Giardia and Cryptosporidium.96 Furthermore, 
most experts have indicated that chlorine disinfection can destroy 
Giardia, thereby reducing the need for filtration.97 These same ex-
perts, however, assert that chlorine disinfection is unable to destroy 
Cryptosporidium, a claim often cited by filtration proponents.98 Yet 
while the CDC has termed Cryptosporidium a major threat to the 
U.S. water supply,99 the precise risk associated with the consumption 
of drinking water containing Cryptosporidium is unknown because 
Cryptosporidiosis is a relatively new illness.lOo Cryptosporidium was 
not known to cause illness in humans until 1986.101 Moreover, there 
are currently no federal regulations pertaining to Cryptosporidium.102 
By the year 2000, however, EPA must establish criteria for Crypto-
sporidium that will apply to every public water system using surface 
water. 103 
Notwithstanding the lack of knowledge about Cryptosporidium, 
considerable evidence exists that throughout the United States, indi-
viduals are ingesting benign amounts of Cryptosporidium via drink-
ing water.I04 Recent studies indicate that Cryptosporidium oocysts 
are present in sixty-five percent to ninety-seven percent of U.S. sur-
face waters (rivers, lakes, etc.).105 Evidence presented in 1993 also 
93 See id. at A2. 
94 See GORDON & KENNEDY, supra note 13, at 30; OLSON, supra note 91, at 3-4. 
95 See GORDON & KENNEDY, supra note 13, at 30. 
96 See id. 
97 See U.S. ENVTL. PROTECTION AGENCY, THE CASE FOR WATER FILTRATION (1998) [here-
inafter EPA REGION 11; Okun, supra note 6; Guerrant, supra note 6. 
98 See EPA REGION I, supra note 97; Okun, supra note 6, at B30; Guerrant, supra note 6. 
99 See Guerrant, supra note 6. 
100 See Juranek, supra note 6. 
101 See New York Department of Health, Cryptosporidiosis (last modified Aug. 1997) <http:// 
www.ci.nyc.ny.uslhtmlldohlhtmllcd/cdcry.html>. 
102 See NATURAL RESOURCES DEFENSE COUNCIL, supra note 3, at 3. 
103 See id. 
104 See Juranek, supra note 6. 
105 See id. 
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indicated that Cryptosporidium was present in fifty-four percent of 
samples from treated, filtered water sources. I06 
While ingestion of Cryptosporidium by healthy adults results in 
diarrhea, abdominal cramps, nausea, and fever, the microorganism 
even more severely debilitates those with compromised immune sys-
tems, such as individuals with AIDS.107 Of the 23 million Americans 
consuming unfiltered drinking water, many live in some of America's 
biggest cities: New York, Boston, Seattle, Portland, and San Fran-
ciSCO. IOB Cryptosporidium oocysts have been detected in these cities. lo9 
These cities also have a comparatively significant number of residents 
with HIV infection or AIDS,uo A Cryptosporidiosis epidemic, how-
ever, has not occurred.111 
Currently, researchers are unable to differentiate harmful oocysts 
from benign oocysts and have been unable to determine the number 
of oocysts necessary to produce Cryptosporidiosis,u2 Current evi-
dence, however, indicates that Cryptosporidium oocysts are common 
to the environment.1I3 
III. THE MASSACHUSET1'S CONTROVERSY: THE ENVIRONMENTAL 
PROTECTION AGENCY AND THE MASSACHUSET1'S WATER 
RESOURCES AUTHORITY 
A. A Brief History of the Development of the Greater Boston 
Water Supply 
In 1893 the Massachusetts General Court directed the State Board 
of Public Health (the Board) to investigate the water needs of the 
metropolitan Boston area and to devise a plan in accordance with 
these needs.1I4 The population growth of the metropolitan Boston area 
was significant and the existing Cochituate water system1l5 was in-
106 See OLSON, supra note 91, at 3; Juranek, supra note 6. 
107 See OLSON, supra note 91, at 3; Juranek, supra note 6. 
108 See OLSON, supra note 91, at 3; Juranek, supra note 6. 
109 See OLSON, supra note 91, at 3; Juranek, supra note 6. 
110 See OLSON, supra note 91, at 3; Juranek, supra note 6. 
111 See OLSON, supra note 91, at 3; Juranek, supra note 6. 
112 See OLSON, supra note 91, at 3; Juranek, supra note 6. 
113 See MASSACHUSETTS WATER RESOURCE AUTHORITY, THE DISCUSSION ABOUT FILTRA-
TION FOR MWRA WATER: WHAT ARE THE ISSUES? WHAT ARE THE FACTS? 9 (1998). 
114 See FERN L. NESSON, GREAT WATERS: A HISTORY OF BOSTON'S WATER SUPPLY 16 (1983). 
115 The Cochituate system was based on Lake Cochituate, a tributary of the Sudbury River 
that was impounded. The Lake Cochituate watershed, spanning 17 miles and holding 2 billion 
gallons of fresh water, was the foundation of the Boston water system when created in 1848. 
1999] SAFE DRINKING WATER ACT 821 
adequate to accommodate this growth.1I6 The Board, led by Frederic 
P. Stearns, an engineer who would become a much heralded figure in 
Boston's water development plan, produced a report that found the 
south branch of the Nashua River in Clinton, Massachusetts, to be 
the most suitable alternative to the Cochituate Reservoir.1I7 Stearns' 
proposal necessitated the flooding of West Boylston, a community 
approximately forty miles west of Boston, and hence would have 
forced the town's residents to vacate the area.1I8 
Thus, the Board proposed construction of a dam in Clinton, Massa-
chusetts, at the mouth of the Nashua River.1I9 The resulting reservoir 
would span nearly seven miles and retain 63 billion gallons of water.l20 
The reservoir would then be linked via aqueduct to the Sudbury 
River system.l2l This new structure would provide the metropolitan 
Boston area with 173 million gallons of water per day, doubling the 
existing supply.l22 
The Board submitted its recommendations to the General Court in 
February 1895 and they ultimately were accepted. l23 The Metropoli-
tan Water Board, created by statute and assigned to oversee and 
operate the water networks of towns within ten miles of the State 
House, hired Stearns as the chief engineer. l24 The project entailed the 
construction of a dam in Clinton and the building of the Wachusettl 
Weston Aqueduct linking the Clinton dam to the Sudbury water 
system.l25 A second aqueduct was then constructed linking the Sud-
bury System to the Chestnut Hill Reservoir. l26 The retainer pool in 
Clinton, completed in 1906 at a cost of $21.6 million, was at that time 
the largest reservoir in the world. l27 The structure was named the 
Wachusett Reservoir. l28 
See Massachusetts Water Resources Authority, Early Boston Water System (visited Oct. 30, 
1998) <http://www.mwra.comlwaterlhtmllhist2.htr>. 
116 See NESSON, supra note 114, at 16. 
l17 See id. at 16, 20. 
118 See id. at 22. 
119 See id. at 21. 
120 See id. 
121 See NESSON, supra note 114, at 21. 
122 See id. 
123 See id. at 23-24. 
124 See id. at 24, 30. 
125 See id. at 30. 
126 See NESSON, supra note 114, at 30. 
127 See id. 
128 See id. 
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By 1918 the Metropolitan Water and Sewage Board recognized that 
an expanded water supply network would again be necessary, within 
the next twelve years, to meet a growing metropolitan Boston popu-
lation.129 Similar to the procedure employed in the Wachusett project, 
the General Court again asked the State Board of Public Health to 
identify an additional water source to accommodate metropolitan Bos-
ton's increasing water needs. ISO By January 1921, the Board, headed 
by a Stearns protege, Henry Goodnough, proposed the construction 
of a 400 billion gallon reservoir on the Swift River and aqueducts 
linking the Ware River and the Swift Reservoir (later called the 
Quabbin Reservoir) to the Wachusett network. l3l Goodnough's recom-
mendation entailed building a tunnel connecting the Ware River and 
the Wachusett Reservoir. l32 This reservoir would involve an increase 
of 33 million gallons of water daily and the construction of an addi-
tional reservoir at the mouth of the Swift River, which would retain 
400 billion gallons of water and also be linked to the Wachusett net-
work. 133 
Thus, the General Court approved the Swift River Act on April 26, 
1927.134 The Act provided for, among other things, the construction of 
Quabbin Reservoir in the Swift River valley and for the construction 
of the Wachusett-Colebrook tunnel that would connect the Quabbin 
to the Ware River.13s 
The Ware River aqueduct, linking the Ware River to the Wachusett 
Reservoir, was completed in March 1931; the Metropolitan District 
Water Supply Commission completed the Swift River reservoir in 
1939.136 This reservoir would later be named the Quabbin Reservoir.137 
The construction of the Quabbin Reservoir necessitated the relocation 
of six town boundaries and the total elimination of four towns: Enfield, 
Dana, Greenwich, and Prescott. l38 The Quabbin Reservoir, the jewel 
129 See id. at 36. 
130 See id. 
131 See NESSON, supra note 114, at 38. 
132 See id. at 42. 
133 See id. 
184 See id. at 70. 
135 See id. 
136 See NESSON, supra note 114, at 71-72. 
137 See id. at 72. 
138 See Massachusetts Water Resources Authority, 1926-191,6 Ware River and Quabbin Res-
ervoir (visited Oct. 30, 1998) <http://www.mwra.comlwaterlhtml/histfi.htr>. Twenty-five hun-
dred persons were moved out of the area. The 7500 bodies in the cemeteries of the towns were 
removed and reburied in a new Quabbin Park Cemetery in Ware. See NESSON, supra note 119, 
at 72. 
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of the current MWRA water network, is an immense structure en-
compassing thirty-nine square miles and retaining 412 billion gallons 
of water.139 The Quabbin began to supply water to metropolitan Bos-
ton in 1946.140 
Currently, by providing drinking water to an estimated 2 million 
people, 30,000 businesses, and forty metropolitan Boston communi-
ties, MWRA operates the largest public water supply in New Eng-
land.141 MWRA drinking water comes principally from the Quabbin 
Reservoir, the Ware River, and the 65 billion-gallon Wachusett Res-
ervoir. 142 In the current MWRA water distribution scheme, MWRA 
drinking water originates in the Quabbin Reservoir.143 '!\vo rivers, the 
Swift and the Ware, feed the Quabbin.144 From the Quabbin Reservoir, 
MWRA drinking water travels twenty-five miles east via the Quabbin 
Aqueductt45 to the western portion of the Wachusett Reservoir; a 
second aqueduct serves communities within Chicopee Valley, a region 
outside of the metropolitan Boston area. From the Wachusett Reser-
voir, MWRA drinking water travels first by the Cosgrove 'funnel to 
Marlborough, Massachusetts.146 The Hultman Aqueduct then trans-
ports water to the metropolitan Boston area through regional and 
local distribution networks.147 A portion of that water is stored in two 
open reservoirs, the Norumbega and the Fells.148 From the N orum-
bega and the Fells Reservoirs the water travels to local distribution 
systems. 149 
139 See NESSON, supra note 114, at 72. 
140 See id.; Massachusetts Water Resources Authority, supra note 138. 
141 See Declaration of Kevin Reilly at 3, United States v. Massachusetts Water Resources 
Auth. & Metro. Dist. Comm'n, (D. Mass. 1998) (No. 98-10267-RGS). 
142 See id.; Affidavit of Stephen A. Estes-Smargiassi at 3, United States v. Massachusetts 
Water Resources Authority & Metro. Dist. Comm'n, (D. Mass. 1998) (No. 98-I0267-RGS). 
143 See Massachusetts Water Resources Authority, How Water Gets 1b Your Tap (visited Oct. 
10, 1998) <http://www.mwra.com/waterlhtmVwatsys.htm>. 
144 See id. 
145 See Massachusetts Water Resources Authority, supra note 138. The Wachusett-Colebrook 
'funnel was extended in the 1930s to the Swift River and now the entire structure is called the 
Quabbin Aqueduct. See id. 
146 See id. 
147 See Affidavit of Stephen A. Estes-Smargiassi, supra note 142, at 3; Massachusetts Water 
Resources Authority, supra note 13B. 
148 See Affidavit of Stephen A. Estes-Smargiassi, supra note 142, at 3; Massachusetts Water 
Resources Authority, supra note 138. 
149 See Affidavit of Stephen A. Estes-Smargiassi, supra note 142, at 3; Massachusetts Water 
Resources Authority, supra note 138. 
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Treatment of MWRA water occurs at multiple locales prior to 
reaching residential faucets. 15o Primary disinfection with chlorine oc-
curs at the Cosgrove Intake, an intake at the eastern end of the 
Wachusett Reservoir.151 In Marlborough, pH and alkalinity are regu-
lated for corrosion control purposes.152 Moreover, water traveling 
through the Norumbega Reservoir is disinfected with chlorine and 
ammonia.153 While MWRA water is pristine, clear, and naturally pure 
at its principal source, the Quabbin Reservoir, the water quality de-
teriorates as it travels sixty miles east to metropolitan Boston fau-
cets.154 
B. EPA v. MWRA 
On February 12, 1998, the ongoing conflict regarding whether to 
include a $200 million filtration facility as part of the planned Walnut 
Hill Treatment Facility in Marlborough, Massachusetts was height-
ened a notch as the U.S. Attorney's Office filed a complaint in the U.S. 
District Court for the District of Massachusetts.155 The complaint 
alleged that MWRA had permitted ongoing violations of the SDWA 
and the SWTR by failing to filter the drinking water servicing met-
ropolitan Boston.156 
The genesis of this dispute between EPA and MWRA traces back 
to a 1991 MWRA admission that filtration was necessary to satisfy 
the SWTR because MWRA would not be able to satisfy filtration 
avoidance criteria. 157 Nevertheless, because of several substantial 
completed and planned improvements since that 1991 admission, 
MWRA believes that it can attain "filtration avoidance" status.158 
160 See Affidavit of Stephen A. Estes-Smargiassi, supra note 142, at 3. 
161 See Declaration of Kevin Reilly, supra note 141, at 4. 
152 See Affidavit of Stephen A. Estes-Smargiassi, supra note 142, at 3. 
163 See id. 
154 See John P. DeVillars, How Pure Is The Water? MWRA System Lacking Filters, PATRIOT 
LEDGER, Dec. 31, 1997, at 25. 
166 See generally Complaint, United States v. Massachusetts Water Resources Auth. & Metro. 
Dist. Comm'n (D. Mass. 1998) (No. 98-10267-RGS). 
166 See id. at 1. 
167 See Declaration of Mark Stein, at 1, United States v. Massachusetts Water Resources Auth. 
& Metropolitan Dist. Comm'n, (D. Mass. 1998) (No. 98-10267-RGS); Filtering Out The Facts, 
BOSTON GLOBE, Dec. 18, 1997, at A20; Letter from William Brutsch, Director, MWRA Water-
works Division, to David Terry, Director, DEP-Division of Water Supply 1 (Jan. 31,1991). 
168 See Letter from Douglas MacDonald, Executive Director, Massachusetts Water Resources 
Authority, to Massachusetts citizens 1 (Feb. 20, 1998) (on file with author). In fact, as of October 
1998, according to DEP and MWRA, the filtration avoidance criteria had been satisfied. EPA, 
however, disputes this conclusion. 
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EPA, however, simply maintains that filtration avoidance status had 
not been achieved and therefore MWRA must build a filtration facility 
to ensure the safety of the Greater Boston drinking water supply.159 
Parts III.C, III.D, and III.E introduce the arguments of EPA and 
MWRA in the initial phases of the lawsuit. Part III.G presents the 
most recent developments, additions, and alternatives to those initial 
positions. 
C. The Case for Filtration: EPA's Position 
In 1997, EPA stated that its position in support of filtration 
amounted to common sense, hard science, and sound policy. 160 
EPA claimed that the filtration requirement was an element of the 
SDWA for good reason: water that was filtered was much less sus-
ceptible to waterborne disease and presented the best assurance of 
clean, healthy drinking water.161 EPA asserted three principal argu-
ments in attempting to force MWRA to construct filtration facilities: 
(1) MWRA was violating federal law by failing to comply with the 
SDWA and the SWTR guidelines; (2) virtually every comparable 
water supplier in the United States had implemented filtration; and 
(3) data indicated that filtration does work and hence would improve 
water quality.l62 
First, EPA maintained that MWRA was simply not complying with 
the requirements of the SDWA and the SWTR.163 MWRA had ac-
knowledged the presence of the filtration requirement contained in 
the SWTR.164 In 1991, MWRA acknowledged that it must filter 
Wachusett Reservoir drinking water.165 On January 24, 1992, the Mas-
sachusetts Department of Environmental Protection (DEP) issued a 
Filtration Determination letter, which stated that MWRA must filter 
Wachusett Reservoir water, and it must provide those facilities by the 
SWTR deadline of June 29,1993.166 
169 See Declaration of Kevin Reilly, supra note 141, at 4. 
160 See DeVillars, supra note 163, at 25. 
161 See id. 
162 See EPA REGION I, supra note 97. 
163 See Complaint, supra note 155, at 4; EPA REGION I, supra note 97. 
164 See infra notes 165-66 and accompanying text. 
165 See Declaration of Mark Stein, supra note 157, at 1; Letter from William Brutsch, supra 
note 157, at 1. 
166 See Declaration of Mark Stein, supra note 157, at 2; Letter from David Yerry, Director, 
Division of Water Supply, DEP, to William Brutsch, Director, MWRA 1-2 (Jan. 24,1992). 
826 ENVIRONMENTAL AFFAIRS [Vol. 26:809 
In discussions with DEP and EPA in 1992 and 1993, however, 
MWRA expressed an interest in qualifying for filtration avoidance.167 
On June 11, 1993, MWRA, DEP, and the MDC entered into an Ad-
ministrative Consent Order (ACO)168 that addressed numerous mat-
ters related to improving MWRA water, including a provision man-
dating that a filtration plant be constructed by December 31, 2001.169 
The ACO proposed a "dual track" approach, however, by additionally 
permitting MWRA to apply for filtration avoidance by August 3, 
1998.170 The "first track" scheme included the construction of filtration 
facilities in the Walnut Hill plant.l7l In the alternative, the "second 
track" proposed a scheme that would exclude the construction of a 
filtration facility and instead attempt to qualify for filtration avoidance 
by implementing an aggressive watershed protection program that 
would include land acquisition, sewer construction, and bird and ani-
mal controU72 
Having learned of the recommendations of the ACO before it was 
formally drafted, EPA wrote a letter to MWRA dated June 3,1993.173 
According to EPA, that letter identified EPA's disagreement with the 
proposals contained in the ACO.174 EPA never indicated to MWRA 
that the "dual track" provisions were legaU75 Specifically, EPA stated 
that 
[T]he EPA is not a party to the proposed Consent Order and will 
not be subject to its terms .... The EPA reserves its rights to 
seek a court schedule or to take other federal enforcement action 
at any time. Nothing in this letter constitutes a determination 
that the proposed Consent Order is an "appropriate enforcement 
action" ... or a determination as to the consistency of particular 
167 See Declaration of Mark Stein, supra note 157, at 4. 
168 See generally In the Matter of The Massachusetts Water Resources Authority and the 
Metropolitan District Commission-Consent Order (File No. 925134) [hereinafter Consent Or-
der]; Declaration of Mark Stein, supra note 157, at 4. 
169 See Consent Order, supra note 168, at 6-7; Declaration of Mark Stein, supra note 157, at 
4. 
170 See Consent Order, supra note 168, at 7; Letter from Douglas MacDonald, supra note 158, 
at 1. 
171 See Letter from Douglas MacDonald, supra note 170, at 1. 
172 See id. 
173 See Declaration of Mark Stein, supra note 157, at 4; Letter from Jeffrey Fowley, Associate 
Regional Counsel for Water, EPA, to Elizabeth Dorsey, Office of General Counsel, Massachu-
setts DEP and Nancy Kurtz, Associate General Counsel, MWRA 1 (June 3, 1993) (on file with 
author). 
174 See Letter from Jeffrey Fowley, supra note 173, at 1. 
176 See id. 
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provisions of the Consent Order with Safe Drinking Water Act 
requirements.176 
827 
In a collective effort, MWRA, DEP, and MDC amended the original 
ACO on September 18, 1997.177 The Amendment served to extend the 
deadlines created by the original ACO.178 For example, the Amend-
ment extended the date of construction of filtration facilities from 
December 2001 to December 2003.179 Moreover, the date for the com-
pletion of the design of a filtration facility was extended from April 
1998 to between July 1998 and February 2002.180 
Additionally, in October 1997, MWRA submitted a Filtration Avoid-
ance Application to DEP requesting that DEP change its original 
finding that the Wachusett system needed filtration.181 In October 
1997, MWRA's filtration plant design was sixty percent complete.l82 A 
November 1997 letter written by MWRA to DEP indicated that 
an aggressive attempt to fulfill filtration avoidance criteria would 
delay the construction of a filtration facility if filtration avoidance was 
not achieved. l83 DEP responded to MWRA's October 1997 Filtration 
Avoidance Application on December 12, 1997, determining that 
MWRA had not satisfied the numerous filtration avoidance criteria 
and hence did not qualify for filtration avoidance.l84 DEP, however, 
indicated that MWRA could cease design of a filtration facility and 
could reapply for filtration avoidance no later than October 31, 1998.185 
MWRA, MDC, and DEP amended the ACO a final time in February 
1998.186 That final amendment provided that MWRA must continue a 
design plan for the filtration facility to ninety percent completion.187 
But this amendment granted an extension from July 31, 1998 to 
November 30, 1998 for the ninety percent design plan. l88 
176 Memorandum Of The United States In Opposition Th Motion Of The Massachusetts Water 
Resources Authority For A Scheduling Order Or, In The Alternative, A Partial Stay at 4, 
United States v. Massachusetts Water Resources Auth. & Metropolitan Dist. Comm'n (D. Mass. 
1998) (No. 98-10267-RGS) [hereinafter Memorandum]. 
177 See Complaint, supra note 155, at 12; Declaration of Mark Stein, supra note 157, at 7. 
178 See Complaint, supra note 155, at 12; Declaration of Mark Stein, supra note 157, at 7. 
179 See Complaint, supra note 155, at 12; Declaration of Mark Stein, supra note 157, at 7. 
180 See Memorandum, supra note 176, at 5. 
181 See Complaint, supra note 155, at 12. 
182 See Memorandum, supra note 176, at 6. 
183 Declaration of Mark Stein, supra note 157, at 7. 
184 See id. at 8. 
185 See id. 
186 See Memorandum, supra note 176, at 6-7. 
187 See id. 
188 See id. 
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The SWTR required public water systems not satisfying the filtra-
tion avoidance criteria to construct filtration facilities by June 29, 
1993.189 EPA maintained that the ACO and subsequent amendments 
were part of a scheme to delay construction of the filtration facility, 
in direct contravention of federal law. 190 
Aside from the SDWA and SWTR timing violations and a consis-
tent pattern of delay by MWRA, EPA alleged that MWRA drinking 
water failed to satisfy particular SWTR criteria necessary for filtra-
tion avoidance, emphasizing two particular standards: those associ-
ated with coliform bacteria, and those associated with the inactivation 
of viruses and Giardia. 191 The SWTR mandates that no greater than 
five percent of water samples taken during a sampling period can 
be coliform positive; this standard must be satisfied in eleven of 
twelve months on a rolling basis.192 According to EPA, in 1995, one or 
more of MWRA communities violated the coliform standard for seven 
months during the year.193 In 1996, violations occurred in eight 
months.194 From February 1997 to January 1998, MWRA community 
violations occurred in five months.195 According to EPA, between Sep-
tember 1996 and January 1998, eleven of MWRA's twenty-eight Bos-
ton-area communities failed to satisfy the requirement that no more 
than five percent of samples in a given month contain coliform.196 
Taking the entire MWRA network as a single unit, violations occurred 
in four months in 1995, three months in 1996, and three of the first 
eleven months in 1997.197 
Additionally, federal regulations mandate that water suppliers kill 
at least 99.9% of Giardia and viruses.198 Similar to the coliform stand-
ard, public water systems must satisfy this standard in eleven of 
twelve months on a rolling basis.199 According to EPA data dated 
March 1998, MWRA had never satisfied this standard.20o As of Decem-
189 See Surface Water Treatment Rule, 40 C.F.R. § 141.71 (1998). 
190 See Memorandum, supra note 176, at 6-7. 
191 See EPA REGION I, supra note 97. 
192 See 40 C.F.R. § 141.71(b)(5). 
193 See Declaration of Kevin Reilly, supra note 141, at 9. 
194 See id. 
195 See id. 
196 See id. 
197 See id. at 8-9. 
198 See Declaration of Kevin Reilly, supra note 141, at 7. 
199 See id. 
200 See id. 
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ber 1997, the Giardia inactivation rate was eight percent.20! Moreover, 
the standard for the inactivation rate of viruses had not been satisfied 
by March 1998.202 EPA posited that, given past performance, there 
was no reason to believe that MWRA would ever be able to satisfy 
these requirements.203 
EPA's second principal argument was that drinking water filtration 
was a widely used and supported method of reducing water contami-
nation, implying that others had assumed the cost in exchange for 
additional safety.204 As of 1998, the overwhelming majority of drinking 
water suppliers within the United States employed filtration as a 
means of preventing drinking water contamination.205 Ninety-seven 
percent of the 235 significant water suppliers in the United States 
filter their drinking water, while the remaining seven suppliers are 
less sophisticated watersheds than those under MWRA's jurisdiction, 
and they have been granted filtration avoidance status.206 Moreover, 
EPA experts and environmental organizations have endorsed filtra-
tion.207 
Third, EPA asserted that filtration was the most effective method 
to reduce pathogens such as bacteria, viruses, Giardia, and Crypto-
sporidium, which, according to EPA, are common to the Wachusett 
Reservoir.208 MWRA, as a means of controlling contamination, em-
barked on a scheme to increase chlorination of drinking water.209 EPA 
201 See Peter J. Howe, About MWRA Water: Some Questions and Answers, BOSTON GLOBE, 
Dec. 11, 1997, at A6 [hereinafter MWRA Water]. 
202 See Declaration of Kevin Reilly, supra note 141, at 7. 
203 See EPA REGION I, supra note 97. 
204 See id. 
205 See id. 
206 See id. 
207 See id. Doctor David Ozonoff, chairman of the department of environmental health at 
Boston University's School of Public Health, while admitting that the Greater Boston drinking 
water was generally safe, stated that MWRA's resistance to filtration was "scandalous." MWRA 
Water, supra note 201, at A6. Moreover, Dr. Robert Morris, a Tufts Medical School professor, 
and Timothy Ford, a professor at the Harvard School of Public Health, endorsed filtration as 
an effective and necessary barrier against drinking water contamination and believed filtration 
ought to have been adopted by the MWRA. See Morris & Ford, supra note 6, at A9. Even three 
members of an MWRA expert panel supported filtration. See EPA Region I, Statements From 
Public Health Experts Supporting EPA's Push/or Drinking Water Filtration/or MWRA Water 
(last modified Jan. 9, 1998) <http://www.epa.gov/regionOllpr/files/support.html>. Environmen-
tal organizations, such as the Massachusetts Public Interest Research Group (MASSPIRG) and 
Clean Water Action have also supported water filtration as a means of curbing water contami-
nation. See id. 
208 See EPA REGION I, supra note 97. 
209 U.S. ENVTL. PROTECTION AGENCY, THE FILTRATION ISSUE: QUESTIONS AND ANSWERS 
1 (1998) [hereinafter FILTRATION ISSUE]. 
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argued that two problems existed with this approach.210 First, chlorine 
is helpful in destroying Giardia but does not kill Cryptosporidium; 
second, the use of chlorine in drinking water disinfection produces 
by-products (DBPs), which when ingested have been shown to be 
carcinogenic.211 
The more chlorine used to disinfect drinking water, the higher the 
concentrations of carcinogenic DBPs in the water.212 While MWRA 
has so far satisfied federal standards regarding chlorination and 
DBPs, those standards are expected to become more stringent, an 
alteration that would seemingly force MWRA out of compliance.213 
Because filtration is capable of purifying water, EPA argued that 
filtration would permit MWRA to use less chlorine in the disinfection 
process.214 
D. The Case Against Filtration: The MWRA Position 
MWRA, though opposed to building a filtration facility at the Wal-
nut Hill Treatment Plant, nevertheless previously recognized the ad-
vantages of filtered water.215 MWRA wrote in a 1992 paper that 
[F]iltration will not only make our water look, taste and smell 
better, but it will also take out the substances which have the 
potential to cause sickness (including viruses, bacteria and cysts 
which can cause intestinal sickness) and reduce chemicals which 
have the potential to cause cancer (through a reduction in disin-
fection by-products) .... The current water supply is good, but it 
would clearly be better with filtration.216 
MWRA has not disputed that filtration could benefit the Greater 
Boston water supply.217 According to MWRA, however, this acknow-
ledgment is not the issue in the Massachusetts filtration conflict; 
rather, the issue is whether the potential advantages of filtration are 
substantial enough, especially given the substantial expenditures as-
210 See id. 
211 See id. 
212 See id. 
213 See id. 
214 See EPA REGION I, supra note 97. 
215 See generally DOUGLAS MACDONALD, MASSACHUSETrS WATER RESOURCES AUTHORITY, 
THE ROLE OF FILTRATION IN PROTECTING PUBLIC HEALTH IN THE MWRA WATER SUPPLY 
SERVICE AREA (1992). 
216 [d. at 1. 
217 See id. 
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sociated with the construction of a water filtration plant, to justify the 
building of a filtration facility.218 
While considering cost when undertaking projects, MWRA has al-
ways maintained that providing safe drinking water is its first prior-
ity.219 Therefore, MWRA does not maintain that a filtration facility at 
the Walnut Hill Treatment Plant will never be constructed.220 Rather, 
MWRA has embarked on a scheme to include filtration facilities only 
as a last resort, and instead has attempted to qualify for filtration 
avoidance via more creative, less costly alternatives.221 
EPA seemingly endorsed this position, evidenced by the June 1993 
letter written by EPA addressing the ACO.222 While EPA maintained 
that it did not endorse the proposals of the ACO, MWRA claimed 
otherwise.223 In that letter, EPA urged "the parties to move forward 
to implement the many important projects contemplated in the pro-
posed Consent Order. The EPA will also cooperate as appropriate in 
the implementation of the contemplated programs . . . . Finally, we 
believe that the Consent Order's provisions for watershed protection 
are environmentally progressive."224 
Perhaps most important about this letter, however, was a statement 
indicating that if MWRA was interested in attaining filtration avoid-
ance status, MWRA was to submit the appropriate application by 
August 1998.225 Given these statements, MWRA claimed that EPA 
mandated that filtration avoidance criteria must be satisfied in 1998.226 
Despite the seeming support by EPA in the June 1993 letter and the 
218 See Peter J. Howe, EPA Pushes $200 Million Water Plan, State Denounces Move 7b Force 
7'reatment Plant Construction, BOSTON GLOBE, Dec. 10, 1997, at AI, [hereinafter Water Plan]. 
Joseph Favaloro, a member of the MWRA Advisory Board, aptly summarized the MWRA 
position by stating the MWRA "argument would simply be, if you don't need to spend the 
money, don't spend the money" to construct a filtration facility. [d. 
219 See MASSACHUSE'ITS WATER RESOURCES AUTH. & METRO. DIST. COMM'N, REQUEST 
FOR REVIEW AND REVISION OF DEP DETERMINATION THAT FILTRATION IS REQUIRED FOR 
WACHUSE'IT RESERVOIR PURSUANT TO PARAGRAPH 25 OF CONSENT ORDER DEP FILE No. 
92-513 1-6 (1997) [hereinafter REQUEST FOR REVIEW]. 
220 See Letter from Douglas MacDonald, supra note 158, at 1. 
221 See REQUEST FOR REVIEW, supra note 219, at 1-2; MASSACHUSE'ITS WATER RESOURCES 
AUTHORITY, supra note 113, at 1. 
222 See Affidavit of Nancy Kurtz at 2, United States v. Massachusetts Water Resources Auth. 
& Metro. Dist. Comm'n (D. Mass. 1998) (No. 98-10267-RGS); Letter from Jeffrey Fowley, supra 
note 173, at 1-2. 
223 See Affidavit of Nancy Kurtz, supra note 222, at 2; Letter from Jeffrey Fowley, supra note 
173, at 2. 
224 Letter from Jeffrey Fowler, supra note 173, at 1-2. 
226 See id. 
226 Affidavit of Nancy Kurtz, supra note 222, at 2. 
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references to attaining filtration avoidance status in 1998, in early 
1997 EPA rejected the scheme embodied in the ACO.227 The terms of 
the ACO indicated that MWRA would apply for filtration avoidance 
status in 1998, which would give MWRA time to satisfy the filtration 
avoidance criteria.228 Thus, MWRA claimed that EPA's rejection of the 
ACO and filing of the lawsuit unfairly disrupted the administrative 
plan illustrated in the ACO.229 
According to MWRA, during the early 1990s MWRA's drinking 
water supply was inadequate, but due to substantial improvements 
in recent years and future planned improvements, MWRA believes 
that filtration avoidance is a genuine possibility.230 MWRA's drinking 
water improvement program has focused on the following: (1) an 
aggressive watershed protection program; (2) construction of covered 
water storage facilities and improvements to the distribution net-
work; and (3) water treatment enhancements designed to minimize 
any potential health risks associated with the consumption of drinking 
water, including improved disinfection, corrosion control, and if nec-
essary, filtration.231 
MWRA's investment program will entail expenditures of $2 billion 
from 1986 to 2008.232 This excludes the estimated $200 million neces-
sary for a filtration facility.238 The highlights of that program include 
the following: watershed protection of the Wachusett watershed 
which would emphasize land acquisition; sewer projects; bird and 
wildlife control;234 removal of Spot Pond;235 construction of the Metro-
West Water Supply Tunnel;236 construction of covered storage facili-
227 See MASSACHUSETTS WATER RESOURCES AUTHORITY, BU'J1I'a note 113, at 1; Memorandum, 
BU'J1I'a note 176, at 2, 6; Letter from Douglas MacDonald, sU'J1I'a note 158, at 1. 
228 See MASSACHUSETTS WATER RESOURCES AUTHORITY, 8u'J1I'a note 113, at 1; Letter from 
Douglas MacDonald, 8U'J1I'a note 158, at 1. 
229 See MASSACHUSETTS WATER RESOURCES AUTHORITY, 8u'J1I'a note 113, at 1; Memorandum, 
BU'J1I'a note 176, at 2; Letter from Douglas MacDonald, sU'J1I'a note 158, at 1. 
230 See Letter from Douglas MacDonald, SU'J1I'a note 158, at 2. 
231 See Affidavit of Stephen A. Estes-Smargiassi, sU'J1I'a note 142, at 6; REQUEST FOR REVIEW, 
sU'J1I'a note 219, at 1-3. 
232 See Affidavit of Stephen A. Estes-Smargjassi, 8U'J1I'a note 142, at 6. 
233 See id. Another report estimated that the cost of a filtration facility would be $180 million. 
See Peter J. Howe, Efforts 7b Avoid Filtration Face Threat, BOSTON GLOBE, Jan. 29, 1999, at 
B2. 
234 See Affidavit of Stephen A. Estes-Smargiassi, BU'J1I'a note 142, at 6. 
235 See Letter from Douglas MacDonald, 8U'J1I'a note 158, at 1. Spot Pond is a perennial violator 
of federal regulations, as an active storage reservoir. See id. This project was completed in 
September 1997. See id. 
236 See Affidavit of Stephen A. Estes-Smargiassi, BU'J1I'a note 142, at 6. The MetroWest tunnel 
1999] SAFE DRINKING WATER ACT 833 
ties expected to replace the open Fells, Weston, and Norumbega 
Reservoirs;237 a program of grants and loans to communities that 
would enhance their water systems; general corrosion and disinfec-
tion enhancements;238 replacement of distribution pipes;239 and finally, 
the construction of the Walnut Hill Treatment Facility.240 
In short, MWRA believes that its water, which is constantly tested 
and monitored to ensure safety, is high quality drinking water.241 In 
addition, the intended improvements, which exclude filtration, will 
further improve the already high quality drinking water currently 
delivered.242 
E. EPA, MWRA, and the SWTR Standards for Filtration 
Avoidance 
Notwithstanding the advantages or disadvantages of filtration, 
MWRA has been striving to satisfy filtration avoidance status.243 
MWRA has maintained that the SWTR contained eleven filtration 
avoidance criteria.244 EPA, on the other hand, has maintained that the 
SWTR contained seven criteria.246 
is a 17.6 mile tunnel that would supplement the dilapidated Hultman Aqueduct, which trans-
ported water from Marlborough to Weston where the water would then feed into local distri-
bution networks. See id. at 36. It has a completion date of 2003. See MASSACHUSETrS WATER 
RESOURCES AUTHORITY, supra note 113, at 3. 
237 See Affidavit of Stephen A. Estes-Smargiassi, supra note 142, at 6. The completion date 
for the Fells Reservoir covered facility is 1999; the expected completion date of the Weston and 
Norumbega Reservoirs covered facilities is October 2003 and December 2003, respectively. See 
Affidavit of Nancy Kurtz, supra note 222, at Exh. E., Att. 6; Massachusetts Water Resources 
Authority, Covered Storage For Distribution Reservoirs (visited Jan. 31, 1999) <http://www. 
mwra.comlwaterlhtmllcov.htr> . 
288 See Affidavit of Stephen A. Estes-Smargiassi, supra note 142, at 6. 
239 See REQUEST FOR REVIEW, supra note 219, at 6-2. MWRA has asserted a need to replace 
antiquated distribution lines and pipes that transport water to residential faucets prior to 
installing any filtration facilities. See Water Plan, supra note 218, at B1. MWRA has stated that 
regardless of the quality of water post-filtration, that water will eventually travel through the 
existing distribution network which contains rusted and bacteria-prone iron pipes. See id.; 
REQUEST FOR REVIEW, supra note 219, at 6-2. 
240 See Affidavit of Stephen A. Estes-Smargiassi, supra note 142, at 6. The Walnut Hill 
'freatment Facility would provide permanent disinfection and corrosion treatment. See id. The 
Walnut Hill Treatment Facility has a projected completion date of December 31, 2003. See 
Affidavit of Nancy Kurtz, supra note 222, at Exh. E., Att. 5. 
241 See Affidavit of Stephen A. Estes-Smargiassi, supra note 142, at 4. 
242 See id. at 5. 
243 See Memorandum, supra note 176, at 1; MASSACHUSETTS WATER RESOURCES AUTHORITY, 
supra note 113, at 1; Letter from Douglas MacDonald, supra note 158, at 1. 
244 See Affidavit of Stephen A. Estes-Srilargiassi, supra note 142, at 8; Letter from Douglas 
MacDonald, supra note 158, at 1. 
246 See Declaration of Kevin Reilly, supra note 141, at 6-13. 
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In response to MWRA's October 1997 application for filtration 
avoidance, DEP determined that MWRA satisfied nine of eleven cri-
teria.246 MWRA believed, however, that in 1998 it could satisfy the 
remaining two criteria.247 EPA maintained, however, that more than 
two criteria were not satisfied, and that there was no reason to believe 
that MWRA would fulfill those unsatisfied criteria in the future.248 
Nevertheless, both EPA and MWRA agreed that two significant 
criteria had not been satisfied: the standard for monthly total coliform 
MCL and the standard related to inactivation of viruses and 
Giardia.249 EPA's pro-filtration position particularly emphasized 
MWRA's failure to satisfy these two criteria.250 
At the time of the initial filing of EPA's suit in early 1998, MWRA 
did not satisfy the monthly total coliform MCL standard.251 The stand-
ard required that water suppliers comply with EPA's MCL in eleven 
of the twelve prior months on a rolling basis.252 The standard also 
required that no more than five percent of the collected water sam-
ples within the distribution system be coliform positive.263 Conceding 
that MWRA drinking water violated coliform standards in at least 
three months in 1997, three months in 1996, and four months in 1995, 
MWRA indicated that data from August 1997 was more indicative of 
future performance.254 In August 1997, MWRA implemented impor-
tant changes.255 First, chlorine was added to water traveling from the 
Wachusett watershed to the metropolitan aqueduct.256 Second, potent 
chloramine disinfection was added to water in Weston.257 Third and 
perhaps most important, MWRA maintained that the 1997 violations 
246 See REQUEST FOR REVIEW, supra note 219, at 9-12; Letter from Douglas MacDonald, 
supra note 158, at 1. 
247 See Letter from Douglas MacDonald, supra note 158, at 1. 
248 See Declaration of Kevin Reilly, supra note 141, at 5, 6-13. 
249 See Surface Water Treatment Rule, 40 C.F.R. §§ 141.71(b)(5), 141.72(a)(I) (1998); Affidavit 
of Stephen A. Estes-Smargiassi, supra note 142, at 10, 14; Declaration of Kevin Reilly, supra 
note 141, at 7-8. 
250 See EPA REGION I, supra note 97; Peter J. Howe, MWRA-EPA Water Fight: Just the 
Facts, BOSTON GLOBE, Dec. 17, 1997, at B4 [hereinafter Water Fight]. 
261 See Affidavit of Stephen A. Estes-Smargiassi, supra note 142, at 10, 14; Water Fight, supra 
note 250, at B4. 
262 See 40 C.F.R. § 141.71(h)(5). 
253 See id. § 141.63. 
264 See Affidavit of Stephen A. Estes-Smargiassi, supra note 142, at 14-15; Water Fight, supra 
note 250, at B4. 
265 See Affidavit of Stephen A. Estes-Smargiassi, supra note 142, at 14-15; Water Fight, supra 
note 250, at B4. 
256 See Water Fight, supra note 250, at B4. 
267 See id. 
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were principally attributed to Spot Pond, an open distribution reser-
voir that it removed from service in September 1997.258 The $32 mil-
lion Spot Pond project entailed the diversion of water from the prob-
lematic Spot Pond to the Fells Reservoir, a much purer source of 
drinking water.259 
Between September 1997 and February 1998, only four of 7254 
coliform samples in Greater Boston distribution pipes were positive, 
a percentage of 0.05%, well below the five percent federal standard.260 
Between November 1, 1997, and December 29, 1997, none of the 2618 
samples from the community distribution systems were coliform posi-
tive.261 In January 1998, however, coliform bacteria numbers increased 
sharply to unacceptable levels at the Wachusett Reservoir.262 MWRA 
officials attributed the increase to an influx of birds to the Wachusett 
Reservoir from other lakes, which were frozen.263 The solution, accord-
ing to MWRA, was increased watershed protection.264 For example, 
birds polluting a reservoir could be forced away, by nonfatal gunshots 
or motorboats.265 Moreover, while the presence of fecal bacteria in 
reservoir water engendered concern, the water, upon leaving the 
Wachusett Reservoir, was treated at two locations with chlorine for 
the purpose of destroying harmful microbes.266 MWRA anticipated 
that it would satisfy the federal coliform standard by the fall of 1998.267 
Despite MWRA's claims, however, EPA remained unconvinced.258 
Acknowledging that between October 1997 and March 1998, few total 
coliform samples tested positive, EPA attributed that decrease to 
winter temperature conditions.269 During the winter, coliform levels 
were typically low because of the colder temperature of the water.270 
268 See Affidavit of Stephen A. Estes-Smargjassi, supra note 142, at 15. 
269 See Water Fight, supra note 250, at B4. 
260 See Letter from Douglas MacDonald, supra note 158, at 4. 
261 See Peter J. Howe, MWRA Disputes Bacterial Severity Says Birds Responsible for Thm-
porary Increase, BOSTON GLOBE, Jan. 12, 1998, at Bl [hereinatter Birds]. 
262 See id. 
288 See id. 
264 See id. 
266 See id. Douglas B. MacDonald, Executive Director of MWRA commented that "this [the 
increase in coliform bacteria during the early winter months] is a seasonal blip, it happens every 
year." Id. Moreover, MacDonald implied that EPA was distorting the issue, stating that "we're 
disappointed that they [EPA] find the birds so much more interesting than what's happening 
to the water in your neighborhood." Id. 
266 See Birds, supra note 261, at Bl. 
267 See Water Fight, supra note 250, at B4. 
288 Declaration of Kevin Reilly, supra note 141, at 10. 
269 See id. 
270 See id. 
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EPA maintained that, given MWRA's history of coliform violations, 
the real test would be whether the total coliform levels in October 
1997 could be maintained throughout the year.271 
The second of these criteria that MWRA had not satisfied con-
cerned destruction of viruses and Giardia lamblia.272 The standard 
mandates that 99.9% of Giardia cysts be destroyed each day that a 
supplier serves water to the public except one day per month.273 
Because testing for the presence of actual Giardia organisms and 
viruses is difficult, the standard demands that a certain concentration 
of disinfectant (chlorine and ammonia) be present in the water; this 
concentration is believed to destroy Giardia.274 MWRA determined 
its water was not satisfying this standard because the contact time 
element had not been met.275 MWRA added disinfectant at a single 
location, downstream of the storage reservoir in Weston, and there-
fore the contact time with the water was inadequate to satisfy the 
standard.276 To remedy this problem, MWRA drilled a small hole in 
the Hultman Aqueduct and added chlorine, and added disinfectant at 
the intake of the Cosgrove Tunnel, below the Wachusett Reservoir.277 
MWRA believed these changes would allow it to satisfy the virus and 
Giardia inactivation standards by 1998.278 However, because of the 
difficulty in determining precisely how much disinfectant was appro-
priate, MWRA would be unable to attain immediate results.279 
EPA acknowledged that MWRA's disinfection techniques improved 
disinfection but maintained that MWRA continued to violate this 
standard despite MWRA's claim that it would satisfy the criteria in 
1998.280 EPA maintained that disinfection occurring before water en-
tered an open reservoir did not qualify, because the water could 
become contaminated in the open reservoir.281 Thus MWRA's disinfec-
tion point at the Cosgrove Tunnel did not affect MWRA satisfaction 
of the standard, because that water later entered the open N orum-
271 See id. 
272 See Surface Water Treatment Rule, 40 C.F.R. § 141.72(a)(1) (1998). 
273 See id. 
274 See Affidavit of Stephen A. Estes-Smargiassi, supra note 142, at 10; Declaration of Kevin 
Reilly, supra note 141, at 7. 
276 See Affidavit of Stephen A. Estes-Smargiassi, supra note 142, at 10. 
276 See id. 
277 See id. 
278 See id. 
279 See id. 
2111 See Declaration of Kevin Reilly, supra note 141, at 7-8. 
281 See id. at 8. 
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bega Reservoir.282 Thus EPA asserted that MWRA could not satisfy 
this standard until 2003, when it covered the Norumbega Reservoir.283 
While the two standards ·discussed above are part of the SWTR, 
EPA has not yet set a standard for Cryptosporidium; nevertheless, 
the microorganism is of great concern to public water suppliers.284 
EPA does not yet regulate Cryptosporidium because much remains 
unknown about the microorganism, but EPA expects to establish 
federal Cryptosporidium standards by the year 2000.285 EPA has 
been adamant that a principle reason for construction of a filtration 
facility in the Walnut Hill facility is to minimize the Cryptosporidium 
threat.286 EPA has maintained that filtration is the most effective 
means to rid water systems of Cryptosporidium.287 
According to EPA, twenty-two percent of 191 samples collected in 
the Wachusett watershed tested positive for Cryptosporidium.288 
Moreover, one sample collected directly from the Wachusett Reser-
voir during the same time period, tested positive for Crypto-
sporidium.289 Furthermore, from February 1994 through June 1996, 
sixteen percent of thirty-two samples collected at the Cosgrove intake 
tested positive for Cryptosporidium.290 
According to MWRA, EPA admitted that the data indicating that 
sixteen percent of the Cosgrove Intake samples tested positive for 
Cryptosporidium was misleading.291 MWRA indicated that EPA 
amended that earlier statement by claiming instead that Crypto-
sporidium was common to the Wachusett watershed.292 MWRA fur-
ther stated that EPA's amended statement was hardly shocking, be-
cause EPA also stated that generally Cryptosporidium is common in 
the environment.293 MWRA data indicated that only one MWRA 
282 See id. 
283 See id. 
284 See Affidavit of Stephen A. Estes-Smargiassi, supra note 142, at 5. 
285 See NATURAL RESOURCES DEFENSE COUNCIL, supra note 3, at 3; Guerrant, supra note 
6; Juranek, supra note 6. 
286 See EPA REGION I, supra note 97; MASSACHUSETTS WATER RESOURCES AUTHORITY, 
supra note 113, at 9. 
287 See EPA REGION I, supra note 97; MASSACHUSETTS WATER RESOURCES AUTHORITY, 
supra note 113, at 9. 
288 See Declaration of Kevin Reilly, supra note 141, at 4. 
289 See id. 
290 See id. at 4-5. 
291 See MASSACHUSETTS WATER RESOURCES AUTHORITY, supra note 113, at 9. 
292 See id. 
293 See id. 
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water sample since March 1995 was potentially Cryptosporidium 
positive, and additional tests were inconclusive.294 
MWRA has maintained that Cryptosporidium could be deactivated 
well enough to ensure healthy drinking water without employing 
filtration.295 While EPA has maintained that chlorination was not ca-
pable of destroying Cryptosporidium, recent evidence, including EPA 
commentary, indicates that both ozone and chlorine dioxide effec-
tively deactivate Cryptosporidium in particular instances.296 
EPA has warned, however, that to reduce pathogens without filtra-
tion, MWRA would have to increase chlorine use to a degree that 
violates EPA regulations.297 MWRA maintains that its water is con-
sistently seventy to eighty percent under the current federal stand-
ard regarding chlorine use, and that its water will be sixty or seventy 
percent below an even more severe standard.29B 
F. The Preliminary Decision 
On April 10, 1998, a federal judge issued a preliminary order re-
garding the conflict.299 This order provided that MWRA shall: (1) 
cooperate with EPA by permitting EPA to monitor MWRA's attempt 
to comply with the ACO; and (2) attempt to comply with the design 
deadline of the ACO.3°O 
G. Recent Developments: Alterations or Additions to Those 
Claims Initially Forwarded by Either MWRA or EPA 
Several events have transpired since the initial filing of EPA's suit. 
In October 1998, MWRA officially determined that a filtration facility 
would not be a component of the Walnut Hill Treatment plant.301 
Instead, the Walnut Hill facility will employ ozonation.302 The decision 
294 See id. 
296 See id. 
296 See MASSACHUSETTS WATER RESOURCES AUTHORITY, supra note 113, at 9. 
297 See id. at 11. EPA is expected to adopt stricter chlorination standards given the potential 
connection between THMs, a by-product of chlorine, and cancer. See id. 
298 See id. 
299 See Order On MDC's Motion To Dismiss and MWRA's Motion For A Scheduling Order Or 
Partial Stay at 2, United States v. Massachusetts Water Resources Auth. & Metro. Dist. 
Comm'n (D. Mass. 1998) (No.98-10267-RGS) [hereinafter Order]. 
300 See id. 
301 See Joe Heaney, MWRA Ignores Feds, OKs 'Ozonation' Plant, BOSTON HERALD, Oct. 22, 
1998, at 26. 
302 See id. Ozonation is a process that employs ozone gas to grab onto and shred bacteria, 
similar to a potent acid. See Peter J. Howe, MWRA Wants Clean Pipes Before Filtered Water, 
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to employ ozonation permits MWRA to avoid the cost of filtration, 
while providing a potent disinfectant that does not require an increase 
in chlorine use.303 
In October 1998, MWRA proposed that it intended to spend the 
money dedicated to filtration on repairing the dilapidated distribution 
lines that transport drinking water from reservoirs to residential 
faucets.304 According to MWRA, regardless of the disinfectant proc-
ess employed, drinking water quality is degraded because it flows 
through antiquated distribution pipes before reaching faucets.305 
A.dditionally, in early November 1998, DEP determined that 
MWRA satisfied each of the eleven criteria for filtration avoidance.306 
Previous to this determination, DEP concluded that MWRA had only 
satisfied nine of the eleven filtration avoidance criteria.307 As indicated 
earlier, the two standards previously unmet were the "Inactivation 
of viruses and Giardia" standard and the "Monthly Total Coliform" 
standard.3OB First, in attempting to comply with the "Inactivation of 
viruses and Giardia" standard, MWRA added disinfection sites down-
stream of the Norumbega Reservoir and near the Wachusett Reser-
voir at the intake of the Cosgrove 'llinne1.309 Second, in attempting to 
comply with the "Monthly Total Coliform" criteria, MWRA removed 
Spot Pond.310 According to a 1998 MWRA statement, since October 
1997, monthly coliform levels in MWRA's system had not approached 
the five percent level that the SWTR standards indicate is the maxi-
mum value.3ll 
EPA remains firm, however, that filtration is necessary.312 While 
supporting ozonation generally as a disinfection technique, EPA ar-
gues that ozonation without filtration could be harmful, because while 
BOSTON GLOBE, oct. 12, 1998, at Bl [hereinafter Clean Pipes]. An oxygen molecule typically 
consists of two atoms; an ozone molecule, however, consists of three atoms of oxygen. See Peter 
J. Howe, Ozone Kills Germs In Water, But Some Think It Isn't Enough? U.S. Environmental 
Protection Agency Scientists Say Greater Boston's Process Needs Additional Filtering to 
Ensure Safety, BOSTON GLOBE, Oct. 12, 1998, at C12 [hereinafter Ozone]. 
303 See Heaney, supra note 3m, at 26. 
304 See id. 
305 See id. 
306 See Peter J. Howe, State, US Could Fight in Court on Water Filtration, BOSTON GLOBE, 
Nov. 14, 1998, at B4 [hereinafter Water Filtration]. 
307 See REQUEST FOR REVIEW, supra note 219, at 9-12. 
308 See Declaration of Kevin Reilly, supra note 141, at 7-9. 
309 See Affidavit of Stephen A. Estes-Smargiassi, supra note 142, at 10-11. 
310 See id. at 15; Letter from Douglas MacDonald, supra note 158, at 3. 
311 See Affidavit of Stephen A. Estes-Smargiassi, supra note 142, at 10-11. 
312 See Ozone, supra note 302, at C12. 
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ozonation destroys parasites, it does not remove them.3l3 The remains 
of dead parasites continue to exist in the water and can then serve as 
"pipe food" for bacteria that inhabit water pipes, a scenario that would 
increase the bacteria presence in water pipes.3l4 Furthermore, EPA 
continues to maintain that MWRA, despite DEP's determination, 
does not satisfy the eleven filtration avoidance criteria.3l5 
IV. THE NEW YORK ApPROACH 
In early 1997, the New York governor's counsel, Michael Finnegan, 
gathered city and state officials, representatives from EPA, and rep-
resentatives from environmental organizations, to search for a com-
promise permitting NYC to ensure high quality drinking water while 
avoiding the substantial costs offiltration.3l6 The agreement, executed 
on January 21, 1997, and officially enacted on April 15, 1997, entailed 
the following: (1) NYC agreed to purchase substantial parcels of land 
near the Catskill-Delaware watershed for market value; (2) NYC 
further agreed to aggressively fund enhancements to sewage facilities 
and support economic development in the Catskill-Delaware and Cro-
ton watershed; and (3) NYC agreed to compensate property owners 
who would suffer financially by complying with the watershed regu-
lations.317 In exchange for the beneficial services to be provided by 
NYC to Catskill-Delaware and Croton watershed residents, those 
residents would have to comply with more stringent regulations de-
signed to prevent water contamination and ensure the purity of 
NYC's drinking water.3lB 
The New York water network supplies an estimated 1.4 billion 
gallons of drinking water daily to NYC's 8 million residents.3l9 NYC's 
drinking water originates from a water system that includes nineteen 
reservoirs and three controlled lakes in a 1969 square mile watershed 
313 See id.; Peter J. Howe, EPA Leaders Plead For OK On Filtration, Pressure's On MWRA 
In Water Treatment Vote, BOSTON GLOBE, Oct. 21, 1998, at B1 [hereinafter Water Treatment 
Votel. 
314 See Ozone, supra note 302, at C12; Water Treatment Vote, supra note 313, at Bl. 
316 See Water Filtration, supra note 306, at B4. 
316 See Stephen L. Cass & Steven N. Brautigam, New York City Attempts Watershed Experi-
ment: A Special Task Force Has A Plan 1b Improve Water Supply Witlwut Filtration Or 
Economic Stagnation, NAT'L L.J., Dec. 1, 1997, at C12. 
317 See id. 
318 See id. 
319 See 1996 New York City Drinking Water Supply and Quality Statement (last updated Jan. 
6, 1998) <http://www.ci.nyc.ny.uslhtmVdeplhtmVwsstate96.html>. 
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situated 125 miles north and west of NYC.320 The Croton network 
provides ten percent of NYC's water from twelve reservoirs and 
three controlled lakes; the Catskill-Delaware network provides ninety 
percent of NYC's drinking water and originates in the Catskill-Dela-
ware watershed which encompasses five counties west of the Hudson 
River.321 
The distribution system is an engineering marvel, able to transport 
pure mountain water 120 miles to NYC.322 The network initially re-
quired little maintenance, which amounted to limiting activities near 
or around the watersheds, yet yielded remarkable results in the form 
of healthy drinking water.323 In recent decades, however, development 
around these watersheds has grown, tremendously harming drinking 
water quality.324 
Several other reasons exist for the deterioration of NYC's water 
supply.325 Allegations surfaced that the New York Department of 
Environmental Conservation (DEC) granted permits allowing sewer-
age to mix directly with the drinking water supply.326 Compounding 
the problem were claims that the New York government failed to 
prosecute watershed polluters prior to 1990.327 
In the early 1990s New York and the federal government began 
disagreeing over whether NYC should filter its drinking water.328 
EPA, similar to the role assumed in the Massachusetts conflict, man-
dated that NYC filter its drinking water or satisfy the filtration 
avoidance criteria.329 A principal reason the City opposed filtration 
320 See id. 
321 See id. 
322 See Robert F. Kennedy, Jr., New York Forum About Water A Legacy Down The Drain, 
NEW YORK NEWSDAY, Oct. 15, 1992, at 56. 
323 See Cass & Brautigam, supra note 316, at C12. 
324 See id. 
325 See Schneeweiss, supra note 8, at 81. 
326 See GORDON & KENNEDY, supra note 13, at v. 
327 See id. Population growth around the watersheds also contributed to a degradation of the 
New York water supply. From 1970 to 1990, the popUlation increased around the Croton 
watershed by 38.9% to 157,600. See id. at 5. Moreover, development around the Croton water-
shed also increased during this time. See id. Similar growth occurred in the Catskill and 
Delaware watersheds. See id. Between 1970 and 1990, the population increased around the 
Catskill and Delaware watersheds thirteen-percent to 47,000 and experts have asserted that 
growth will continue. See id. Finally, as of June 1991, land use regulations remained primitive 
in the Catskill and Delaware watersheds, adding expectations that popUlation density would 
continue to increase. See id. 
328 See Cass & Brautigam, supra note 316, at C12. 
329 See id. 
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was the enormous costs associated with constructing such a facility.330 
While NYC has resisted constructing a filtration facility for both the 
Croton and the Catskill-Delaware water supplies, reports indicate the 
Croton supply cannot remain unfiltered.331 
Thus, NYC's emphasis remains on successfully thwarting the con-
struction of a filtration facility for the Catskill-Delaware supply.332 
Estimates indicate that a filtration facility for the Croton water sup-
ply will cost $600 million.333 While costly, estimates indicate that a 
filtration facility for the Catskill-Delaware water supply will cost from 
$6 to $8 billion,334 and $300 million annually to maintain.336 Such expen-
ditures could double or triple NYC residents' water bill;336 The eco-
nomic effects associated with this endeavor could be devastating, 
including possible owner abandonment of rent-controlled and low-in-
come apartment complexes.337 Moreover, NYC's credit rating could be 
affected because of the massive multibillion dollar cost of the facility.338 
Notwithstanding these financial concerns, support for filtration ex-
ists in New York.339 In New York, pro-filtration advocates make argu-
ments similar to those in Massachusetts: virtually every public water 
system serving a substantial city filters its drinking water, filtration 
protects against Giardia, and filtration is the only protection against 
Cryptosporidium.340 Furthermore, evidence shows that contamina-
tion exists: Giardia has been reported in NYC; in 1991, 800 cases of 
Giardiasis were reported.341 Moreover, physicians are not required to 
report cases of Cryptosporidiosis, which some believe is as prevalent 
as Giardiasis.342 
330 See id.; THE HUDSON RIVERKEEPER FUND, A WATERSHED UPDATE 1 (1993). 
881 See THE HUDSON RlVERKEEPER FUND, supra note 330, at 1; Cass & Brautigam, supra 
note 316, at C12; Engineering News Record, New York Forced to Filter Supply, June 1, 1998. 
832 See Cass &. Brautigam, supra note 352, at C12. 
338 See Andrew C. Revkin, New York City Sued by U.S. On Water Filtration Plant, N.Y. 
TIMES, Apr. 25, 1997, at B5. 
834 See Cass & Brautigam, supra note 316, at C12. 
886 See Colleen Roache, Mayor Giuliani and Governor Pataki Announce Final Watershed 
Accord (visited Mar. 10, 1998) <http://www.ci.nyc.ny.uslhtmllomlhtmV961sp431-96.html>; see 
also Kennedy, supra note 322, at 56. 
836 See Roache, supra note 335. 
887 See Kennedy, supra note 322, at 56. 
388 See id. 
339 See Okun, supra note 6, at 30. 
340 See id. 
341 See id. 
342 See id. 
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On January 19, 1993, however, EPA granted NYC an Avoidance 
Determination.343 NYC, via the Avoidance Determination, was given 
a year to establish an adequate watershed protection plan.344 Thus, 
the New York City Department of Environmental Protection 
(NYCDEP), submitted a long-term watershed plan to EPA.345 Follow-
ing considerable delay due to disagreement, the official Watershed 
Memorandum of Agreement (Agreement) was signed on January 21, 
1997 and adopted on May 1,1997.346 The Agreement emphasized three 
areas: land acquisition, watershed protection and partnership pro-
grams, and watershed regulations.347 
First, under the Agreement, DEC issued a ten-year permit with a 
five-year renewal option to purchase undeveloped land near the wa-
tershed.348 The City has proposed spending between $250 to $300 
million on land around the Catskill and Delaware watersheds and 
$17.5 million on land around the Croton watershed.349 
Second, the Watershed Protection and Partnership Programs sec-
tion of the Agreement addressed the dual interests of watershed 
protection and the effects such a plan would have on watershed com-
munities.350 An inherent conflict in NYC's mission to avoid filtration 
was the ancillary effects that filtration avoidance would have on those 
communities near the watershed:351 watershed protection was the 
foundation of NYC's proposal, yet the City's water source was 120 
miles away.352 Thus, NYC would wholly benefit if watershed protec-
tion was deemed by EPA to be an adequate alternative to filtration 
because NYC would not have to bear the substantial cost of filtration 
and would also avoid the restrictions and limitations imposed by 
watershed protection.353 However, those living near the Croton and 
Catskill-Delaware watersheds would bear the burdens, principally in 
the form of landuse restrictions, such as restrictions on development, 
343 See Schneeweiss, supra note 8, at 93. 
344 See id. 
345 See id. 
346 See Watershed Agreement Overview (last modified Dec. 22, 1997) <http://www.ci.nyc.ny.usl 
htmVdeplhtmVagreement.htmi#Watershed> . 
347 See id.; Roache, supra note 335. 
34B See Watershed Agreement Overview, supra note 346. 
349 See id. 
350 See id. 
351 See Cass & Brautigam, supra note 316, at C12. 
352 See Kennedy, supra note 322, at 56. 
353 See Cass & Brautigam, supra note 316, at C12. 
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increased property taxes, decreased property values, and delays in 
the issuance of building permits.354 
The Agreement established numerous community-based water-
shed program initiatives supported financially by the City that are 
designed to build solid working relationships between the City and 
the watershed communities.355 The Agreement created a Watershed 
Protection and Partnership Council to discuss matters relating to 
watershed or other water quality concerns.356 Furthermore, the 
Agreement provided $320 million in funding for watershed programs 
such as the Watershed Agricultural "Whole Farm Planning Program" 
and the "Whole Community Planning Program."357 
The Whole Farm Planning Program purports to be a grass-roots 
effort to unite the community and the government in a common quest 
for healthy drinking water and agricultural preservation.35s A princi-
pal component of the program is the creation of a Watershed Agricul-
tural Council (WAC), comprised of voting and nonvoting members 
representing differing interests.359 WAC's purpose is to attempt to 
incorporate several of the parties' interests, rather than to single-
handedly create a regulatory framework,360 
There are two phases to the Whole Farm Planning Program.361 
Phase I serves as an experimental model in which WAC monitors ten 
dairy farms in the Catskill-Delaware watershed in an attempt to limit 
the potential for water contamination.362 Phase II entails the gather-
ing of Phase I empirical data to develop objectives related to the 
preservation of farming and the high quality of drinking water.363 
NYC's other initiative designed to curb water contamination, the 
Whole Community Planning Program (WCP), is similar to the Whole 
364 See Schneeweiss, supra note 8, at 91-92. 
355 See Watershed Agreement Overview, supra note 346. 
356 See id. 
367 See id.; Schneeweiss, supra note 8, at 94. 
358 See Schneeweiss, supra note 8, at 94. The objective of the Whole Farm Planning program 
is to "meet water quality protection policies, through voluntary participation, vibrant agricul-
tural economy, well-managed farms, and local leadership." Id. Because New York's Catskill-
Delaware water source is situated in rural areas where commercial dairy farming is a dominant 
endeavor, the focus of the program has been to satisfy the wants of farmers while keeping 
farming pollutants from infecting the water supply. See id. 
359 See id. at 96. 
360 See id. 
361 See id. at 97-99. 
362 See id. at 97. 
363 See Schneeweiss, supra note 8, at 99. Phase II is expected to be completed by or near the 
year 2000. See id. 
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Farm Planning Program.364 Both programs enlist the assistance of 
residents of watershed communities and grant them the authority to 
design and implement their own watershed protection plans rather 
than being subject to NYC regulations.366 Matters under local govern-
ment control include: zoning, locallanduse planning, site plan review, 
comprehensive planning, critical environmental area designation, land 
conservancies, housing density guidelines, and provisions to transfer 
and purchase development rights.366 For the community designed 
watershed protection plan to be approved, the municipality must first 
submit a proposal to the DEC; second, DEC reviews the plan and, if 
approval is granted, responds to the particular municipality in writ-
ing; finally, the municipality endures a two-stage Memorandum of 
Agreement process to gain final approva1.367 
The third element of the Agreement concerned an effort to create 
a new set of state watershed regulations.368 The 1997 watershed regu-
lations, replacing the obsolete forty-four year old regulations, have 
the dual purpose of fostering watershed protection and promoting 
responsible development and growth.369 More specifically, the regula-
tions establish design standards for wastewater treatment plants and 
septic systems; employment of stormwater control measures for par-
ticular types of commercial, residential, and industrial projects; and a 
city monitoring and approval review process for particular activi-
ties.370 
Perhaps the most significant aspect of the Agreement is that it 
relieves NYC of the need to construct a filtration plant for the Cat-
skill-Delaware water supply until EPA reevaluates the water system 
in 2002.371 Similarly, in 1993 EPA granted NYC a three year condi-
tional filtration waiver, allowing the City to implement watershed 
protection programs intended to improve drinking water quality.372 
Thus, EPA has permitted NYC to implement less costly remedial 
programs prior to compelling the City to provide filtration. 
364 See Stephanie Perez, New York City's Drinking Water-Champagne or Beer?, 12 PACE 
ENVTL. L. REV. 859, 876-77 (1995). 
866 See id. 
366 See Schneeweiss, supra note 8, at 102. 
367 See Perez, supra note 364, at 877. 
368 See Watershed Agreement Overview, supra note 346. 
369 See id. 
370 See id. 
371 See Cass & Brautigam, supra note 316, at C12. 
372 See Roache, supra note 335. 
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The Agreement is predicated on long-term watershed protection. 
While the expense is substantial, bringing the City's total investment 
in drinking water improvements from 1992 through the next decade 
to $1.5 billion, it is well below the $6 to $8 billion373 and $300 million 
annual maintenance costs374 associated with the construction of a 
filtration facility for the Catskill-Delaware watersheds.375 The New 
York agreement, a plan supported by both the City and EPA, appears 
to be a viable model for providing drinking water without filtration. 
V. Is EPA EMPLOYING SCARE TACTICS? 
Given the human dependence on water, concern arises when con-
tamination occurs.376 The most recent widely-reported drinking water 
scares occurred in 1993, the year of the Milwaukee incident and the 
year that public water suppliers in both NYC and Washington, D.C. 
temporarily mandated drinking water be boiled before consumption 
to avoid ingestion of active E. coli and Cryptosporidium bacteria.377 
It is unclear whether these relatively isolated events or others have 
contributed to the nationwide effort to avoid drinking tap water. What 
is clear, however, is that consumers are avoiding tap water.378 Over 
the last ten years, sales of bottled water have grown by 144%.379 
Similar behavior has occurred in MWRA communities.380 The results 
of a Boston Globe survey indicated that less than one person in 
twenty drinks tap water.381 Several other residents interviewed in 
various MWRA communities expressed a similar reluctance to drink 
tap water.382 
Marketing, as opposed ot water quality, may be the reason consum-
ers are drinking increased amounts of bottled water in lieu of tap 
water.383 Bottled water labels often depict serene snow-covered moun-
373 See Cass & Brautigam, supra note 316, at C12. 
374 See Kennedy, supra note 322, at 56. 
376 See Watershed Agreement Overview, supra note 346; Roache, supra note 335. 
376 See Kummer, supra note 3, at 41. 
377 See id. 
378 See id. at 40. 
379 See id. 
380 See Ralph Jimenez, Few Suburbanites Seem 7b Thirst For MWRA Filtration Plan, Bos-
TON GLOBE, Oct. 13, 1998, at B8. This translates to an annual per capita consumption of five to 
11 gallons during the same period. See id. 
381 See id. 
382 See id. 
383 See Kummer, supra note 3, at 41. 
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tains or tranquil forests far removed from any form of commercial 
activity.384 Notwithstanding bottled water marketing schemes that 
often attempt to convey ideas of safety and health, public water 
systems are actually subject to far more stringent regulations and 
monitoring than bottled water suppliers.385 But fairly or unfairly, pub-
lic water suppliers, because the faucets are incessantly flowing, are 
constantly being evaluated and judged.386 Thus, when problems such 
as a water main break result in cloudy or dirty water, the effect is 
obvious and potentially lingering.387 When the bottled water supplier 
encounters a similar problem, the water is simply never shown to 
consumers.388 
Just as bottled water suppliers benefit from the somewhat un-
justified fears of consumers that tap water is potentially unsafe, those 
favoring filtration can also play upon those same insecurities.389 
Throughout EPA's pro-filtration platform are alarmist, frightening 
words like Giardia and Cryptosporidium, as well as comments that 
MWRA's water network ranks among the most poorly protected net-
works in the country.390 General tap water consumers know little 
about the system that carries water from the Quabbin Reservoir to 
their faucet; moreover, the most harmful agents or contaminants are 
not visible to the human eye.391 Thus, when EPA warns about the 
presence of harmful parasites in drinking water, consumers inevitably 
become concerned.392 Yet what do the facts indicate? First, there have 
been no reports of people becoming ill from drinking MWRA water; 
and second, MWRA provides high quality drinking water as evi-
denced, depending on whether you believe MWRA or EPA, by 
MWRA's satisfaction or virtually complete satisfaction of the filtration 
avoidance criteria.393 
384 See id. 
385 See id. 
386 See id. 
387 See id. 
388 See Kummer, supra note 3, at 41. 
389 See supra notes 424-36 and accompanying text. 
390 See Peter J. Howe, MWRA Board Votes Down Filtration, BOSTON GLOBE, Oct. 22, 1998, 
at Bl [hereinafter Board Votes); DeVillars, supra note 154, at 25. 
391 See Board Votes, supra note 390; DeVillars, supra note 154, at 25. 
392 See Board Votes, supra note 390; DeVillars, supra note 154, at 25. 
393 See MWRA Water, supra note 201, at A6. 
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VI. WHY MWRA's POSITION IS MORE SENSIBLE 
A. The Shortcomings of the SWTR and the Filtration Avoidance 
Exemption 
The SWTR filtration avoidance requirements.function as a one-size-
fits-all type of regulation: if water suppliers fail to satisfy any of the 
standards, they must construct filtration facilities.394 Thus, the regu-
lation fails to consider the quality of the water source and the number 
of standards that have been satisfied, instead employing an absolute 
bright-line test.395 Therefore, those water suppliers not satisfying any 
of the SWTR criteria are treated no differently than those satisfying 
all but one of the criteria.396 
This scenario is particularly damaging to suppliers like MWRA 
who, according to DEP, provide high quality drinking water and 
satisfy most of the SWTR criteria.397 Yet, if recent claims by MWRA 
and DEP are correct, MWRA's scenario serves as a persuasive exam-
ple of what can result if the supplier is allowed to employ alternatives 
to filtration: as of October, 1998, both MWRA and DEP agreed that 
MWRA had satisfied the remaining criteria.398 
B. The Filtration Process: A Closer Look 
1. Does filtration remedy EPA's claims? 
Not only EPA,399 but public health experts,400 public interest organi-
zations,401 and the CDC402 have endorsed filtration as a means of pro-
394 See MASSACHUSETTS WATER RESOURCES AUTHORITY, supra note 113, at 15; Filtration 
Fight Brews In Boston, Engineering News-Record, Dec. 22,1997, at 24; EPA, MWRA Filtra-
tion: Point-Counterpoint (last modified Jan. 9, 1998) <http://www.epa.gov/region01/pr/files/ 
qanda.html> . 
395 See MASSACHUSETTS WATER RESOURCES AUTHORITY, supra note 113, at 15; Filtration 
Fight Brews In Boston, Engineering News-Record, Dec. 22,1997, at 24; EPA, MWRA Filtra-
tion: Point-Counterpoint (last modified Jan. 9, 1998) <http://www.epa.gov/regionOl/pr/filesl 
qanda.html> . 
396 See MASSACHUSETTS WATER RESOURCES AUTHORITY, supra note 113, at 15; Filtration 
Fight Brews In Boston, Engineering News-Record, Dec. 22, 1997, at 24; EPA, MWRA Filtra-
tion: Point-Counterpoint (last modified Jan. 9, 1998) <http://www.epa.gov/regionOllpr/filesl 
qanda.html> . 
397 See generally REQUEST FOR REVIEW, supra note 219. 
398 See Clean Pipes, supra note 302, at HI. 
399 See EPA REGION I, supra note 97, at 1. 
400 See Morris & Ford, supra note 6, at A9; Okun, supra note 6, at 30. 
401 See EPA REGION I, supra note 97, at 1. 
402 See Guerrant, supra note 6; Juranek, supra note 6. 
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viding safe and healthy drinking water. Even MWRA, in a 1992 re-
port, noted the advantages associated with filtered water.403 These are 
general assertions about the benefits of water filtration. To objec-
tively support water filtration as a means of improving water quality 
does not address whether water filtration is needed at the Walnut 
Hill facility.404 Instead, one must examine the particular problems of 
MWRA's water supply and determine whether filtration will ade-
quately remedy those problems.405 
While couched in law, EPA's position employs only general argu-
ments in support of filtration. For example, EPA reasons that similar 
water suppliers within the United States filter their drinking water, 
experts support filtration, and filtration is effective at removing harm-
ful contaminants. EPA then concludes that filtration is the best solu-
tion.406 
EPA's position that virtually every similar water system within the 
United States provides filtration oversimplifies and misleads because 
it fails to consider the water source.407 Many of the water systems that 
employ filtration provide drinking water from degraded source wa-
ters such as rivers or the Great Lakes.408 Consequently, a weakness 
in EPA's argument is that it is not necessarily comparing MWRA 
water to similar water supplies in terms of quality, but rather making 
a general statement about the number of suppliers using filtration.409 
Second, EPA's claim that experts support filtration is again a gen-
eral statement.410 Even MWRA supports filtration as an adequate 
technique to provide safe drinking water.411 An objective approval of 
filtration fails to indicate whether filtration is necessary to satisfy the 
particular problems and needs of MWRA's water supply.412 
Third, EPA overstates its position that filtration is the most capa-
ble means of removing contaminants.413 Evidence indicates that more 
analysis of the filtration process, must occur before this claim is com-
pletely warranted.414 Notwithstanding the general evidence in sup-
403 See MACDONALD, supra note 215, at 1. 
404 See EPA REGION I, supra note 97, at 1. 
406 See id. 
406 See id. 
407 See id. 
408 See Water Treatment Vote, supra note 313, at B1. 
409 See id. 
410 See supra notes 204-07 and accompanying text. 
411 See supra notes 204-07 and accompanying text. 
412 See supra notes 204-07 and accompanying text. 
413 See EPA REGION I, supra note 97, at 1. 
414 See id. 
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port of filtration, some experts question whether filtration can effec-
tively remove modern toxins, such as household cleaners, paint, gaso-
line, pesticides, and fertilizers, which are flushed down toilets or 
washed from the streets and mix with the public water supply.415 
Moreover, evidence exists, despite EPA's claims, that filtration is 
ineffective at removing disease-causing pathogens such as Giardia 
and Cryptosporidium.416 The consensus is that filtration does remove 
Giardia,417 but both chlorine disinfection and ozonation also are capa-
ble of removing Giardia.418 More troubling than Giardia, however, is 
Cryptosporidium, which most experts agree is impervious to chlorine 
disinfection.419 But again, some experts differ on whether filtration is 
capable of removing Cryptosporidium from drinking water.420 More-
over, the precise risk associated with the consumption of drink-
ing water containing Cryptosporidium is unknown given the newness 
of the Cryptosporidium illness. Considerable evidence exists that 
throughout the United States individuals are ingesting benign 
amounts of Cryptosporidium via drinking water.421 In addition, stud-
ies indicate that Cryptosporidium oocysts are ubiquitous, existing in 
sixty-five to ninety-seven percent of U.S. surface waters.422 
Given this data, EPA's claim that Cryptosporidium is common to 
the Wachusett watershed is alarmist.423 Supported by the data above, 
but discounting the prospect of underreporting, the presence and 
ingestion of Cryptosporidium does not always result in Cryptospor-
idiosis.424 Moreover, despite the alleged presence of Cryptosporidium 
in MWRA water, MWRA water reportedly has never been the source 
of any type of waterborne illness.425 Implicit in that statement is that 
MWRA has reportedly never been the source of Cryptosporidiosis.426 
415 See GORDON & KENNEDY, supra note 13, at 30. 
416 See id. 
417 See Okun, supra note 6, at 30. 
418 See EPA REGION I, supra note 97, at 1; Okun, supra note 6, at 30. 
419 EPA REGION I, supra note 97, at 1; see Okun, supra note 6, at 30; Guerrant, supra note 6. 
420 See GORDON & KENNEDY, supra note 13, at 30; Juranek, supra note 6. 
421 See GORDON & KENNEDY, supra note 13, at 30; Juranek, supra note 6. 
422 See GORDON & KENNEDY, supra note 13, at 30; Juranek, supra note 6. 
423 See GORDON & KENNEDY, supra note 13, at 30; Juranek, supra note 6; MASSACHUSETTS 
WATER RESOURCES AUTHORITY, supra note 113, at 9. 
424 See GORDON & KENNEDY, supra note 13, at 30; Juranek, supra note 6; MASSACHUSETTS 
WATER RESOURCES AUTHORITY, supra note 113, at 9. 
425 See Affidavit of Stephen A. Estes-Smargiassi, supra note 142, at 4; MWRA Water, supra 
note 201, at A6. 
426 See MWRA Water, supra note 201, at A6. 
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Yet, as indicated in Part I, waterborne disease is vastly underre-
ported, and therefore claims that Cryptosporidiosis has never oc-
curred within communities drinking MWRA water are possibly inac-
curate. What is particularly revealing, however, is that although 
Cryptosporidium oocysts have been found in the water supplies of 
cities providing unfiltered water (Boston, NYC, Seattle, Portland, and 
San Francisco), there has never been a Cryptosporidiosis outbreak in 
those cities, even among the vulnerable AIDS population.427 This cor-
relation is significant, because while Cryptosporidiosis produces such 
generic symptoms "as diarrhea, nausea, and fever in healthy adults, 
the illness has an identifiable effect on those individuals with AIDS.428 
Therefore, given the identifiable effect Cryptosporidiosis has on those 
with AIDS, the likelihood that a Cryptosporidiosis outbreak has oc-
curred in these cities, but was underreported, is unlikely.429 
Furthermore, those ingesting Cryptosporidium do not necessarily 
become ill.430 In the cities mentioned above, Cryptosporidium oocysts 
have been observed in the water; presumably then, individuals have 
ingested the microorganism. An outbreak, however, has not oc-
curred.431 Experts indicate that both harmful and benign Crypto-
sporidium oocysts exist, but have not been able to distinguish the 
two, nor have scientists been able to establish the number of oocysts 
necessary to produce Cryptosporidiosis.432 
Notwithstanding this evidence, which casts doubt on the danger of 
Cryptosporidium within a water supply, other evidence indicates that 
filtration is an ineffective means of eradicating the microorganism 
even if each Cryptosporidium oocyst could cause illness.433 A 1995 
CDC report indicated that Cryptosporidium oocysts were observed 
in twenty-seven to fifty-four percent of those communities that em-
ployed water filtration.434 Additionally, of the six well-documented 
Cryptosporidium epidemics in the United States, including both the 
Milwaukee incident and an outbreak in Carrolton, Georgia, each water 
supplier satisfied federal and state drinking water regulations, and 
three of the suppliers, including those in Milwaukee and Carrolton 
427 See Juranek, supra note 6. 
428 See id. 
429 See id. 
430 See id. 
431 See id. 
432 See Juranek, supra note 6. 
433 See id. 
434 See id. 
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above, filtered their drinking water.435 This indicates that suppliers 
complying with federal and state guidelines are not necessarily pro-
viding safe drinking water, and that filtration is not always an effec-
tive means to ensure uncontaminated drinking water.436 While propo-
nents of filtration assert that the incidents in Milwaukee and 
Carrolton were attributed to faulty filtration equipment, these events 
illustrate that water systems can not always depend on filtration 
equipment to remove Cryptosporidium.437 
Additionally, the mere existence of filtration facilities may de-em-
phasize the importance of maintaining safe drinking water prior to 
filtration.438 Filtration, by creating a false sense of security, ironically 
could promote water contamination, a fear expressed in Massachu-
setts.439 Filtration could wrongly foster the notion that despite the 
quality of the water prior to filtration, the ultimate drinking water 
will be pure.440 Unfortunately, this misconception could incorrectly 
justify reduced protection of the watershed.441 If source waters dete-
riorate, however, filtration is not a feasible method of providing 
healthy water.442 
2. Costlbenefit analysis 
While public health experts generally appear to endorse the objec-
tive benefits of filtration, such an endorsement does not justify the 
building of a filtration plant in Massachusetts. Surely, the construction 
of a filtration facility would be justifiable as an added layer of protec-
tion if resources were unlimited, thereby explaining the rationale of 
the 1992 MWRA commentary on the benefits of filtration.443 Such 
an analysis, however, ignores that Massachusetts'resources are not 
abundant and filtration plants are prohibitively expensive to con-
struct.444 The cost of adding filtration equipment to the Walnut Hill 
435 See GORDON & KENNEDY, supra note 13, at 30-31. 
436 See id. 
437 See id. But see Okun, supra note 6, at 30 (analogizing the expert's claim that filtration is 
not effective because individuals in Milwaukee became ill from drinking filtered water is akin 
to saying that "seat belts are unnecessary because some people have died wearing seat belts"). 
438 See GORDON & KENNEDY, supra note 13, at 30--31; Messina, supra note 34, at 583-84. 
439 See GORDON & KENNEDY, supra note 13, at 30-31; Water Treatment Vote, supra note 313, 
at HI; Board Votes, supra note 390, at HI. 
440 See GORDON & KENNEDY, supra note 13, at 30-31; Messina, supra note 34, at 583-84. 
441 See GORDON & KENNEDY, supra note 13, at 30-31; Messina, supra note 34, at 583-84. 
442 See Messina, supra note 34, at 582-83. 
443 See MACDONALD, supra note 215, at 1. 
444 See Letter from Douglas MacDonald, Executive Director, Massachusetts Water Resources 
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Facility is estimated at $200 million.445 Filtration could be expected to 
add twenty dollars per year to the average annual household cost of 
$700, an increase of three percent.446 
Yet an additional twenty dollars seems relatively insignificant for 
the benefit of vastly improved tap water, especially to those who 
refuse to drink tap water and instead opt for bottled water.447 The 
question, however, remains as to whether filtration will greatly im-
prove MWRA water. The Massachusetts filtration conflict is not about 
making dirty water clean, but rather about how to make clean water 
cleaner.448 MWRA has always maintained that while cost is a consid-
eration with water quality improvement, the first concern is public 
health.449 Thus MWRA's position is not that filtration ought never be 
provided, but that other less costly alternatives ought to be imple-
mented and tested before providing filtration.450 
MWRA's philosophy, shared by other experts, is that both the 
existing source and network are of principal importance,451 explaining 
the MWRA infrastructure scheme: between 1986 and 2008, MWRA 
intends to spend $2 billion on improvements to the drinking water 
system.452 Despite the numerous ongoing projects, MWRA, in re-
sponding directly to the advantages of filtration, emphasizes a need 
to replace antiquated distribution lines and pipes that transport water 
to residential faucets.453 The idea of spending millions of dollars to 
filter water that will continue to travel through antiquated distribu-
tion lines and pipes is illogica1.454 Moreover, since 1991 MWRA has 
purchased 10,000 acres of land near the reservoirs for watershed 
protection. The state asserts that building a filtration facility could 
hamper MWRA's land acquisition effort.455 
Authority, to David Struhs, Commissioner, DEP 2 (Oct. 1, 1997) (on file with author) [hereinafter 
Struhs Letter J. 
446 See Clean Pipes, supra note 302, at Bl. 
446 See id. 
447 See id. 
448 See David Weber, State Scoffs At EPA Claim Hub's Water Below Par, BOSTON HERALD, 
Nov. 14, 1998, at 8. 
449 See REQUEST FOR REVIEW, supra note 219, at 1-6. 
460 See Struhs Letter, supra note 444, at 2. 
46) See GORDON & KENNEDY, supra note 13, at-30; REQUEST FOR REVIEW, supra note 219, 
at 1-6-1-7 (MWRA's Expert Panel indicated that in particular locales with sophisticated water 
treatment facilities, the interest in protecting the watershed has decreased SUbstantially). 
462 See Affidavit of Stephen A. Estes-Smargiassi, supra note 142, at 6. 
463 See Clean Pipes, supra note 302, at Bl. 
464 See id.; REQUEST FOR REVIEW, supra note 219, at 6-2. 
466 See Water Plan, supra note 218, at AI. 
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An independent expert panel convened in 1997 by MWRA evalu-
ated MWRA's position regarding filtration.456 The panel approved 
MWRA's scheme, praising its watershed protection program and not-
ing that watershed protection is the most important method of pro-
tection for source water.457 The panel also noted that with filtration, 
aggressive watershed protection could be difficult to maintain.458 Fur-
thermore, improvements in disinfection treatment, which would be 
effective in deactivating pathogens, were recognized by the panel as 
an appropriate means of ensuring safe drinking water.459 Overall, the 
expert panel generally supported MWRA's strategy.460 
Thus MWRA's position, supported by the findings of the expert 
panel, is that for sophisticated water networks serving significant 
numbers of communities, such as the Greater Boston system, vast 
amounts of research ought to be completed prior to implementing 
expensive treatment options.461 Further supporting this opinion is the 
fact that MWRA's water system has never reportedly been a source 
of waterborne illness462 and that both the Quabbin and the Wachusett 
Reservoirs are high quality drinking water sources.463 Thus, because 
MWRA's system currently provides high quality water, the urgency 
for filtration does not exist.464 
Additionally, a cost-effective decision ought to be predicated on 
known requirements. For example, Cryptosporidium is not connected 
to a federal standard.465 Because limited data exists about Crypto-
sporidium given the newness of Cryptosporidiosis, experts have not 
been able to establish an appropriate treatment plan.466 Thus, reason-
ing that a principal purpose for constructing a filtration facility is to 
remove Cryptosporidium is illogical when the evidence is uncertain 
456 See REQUEST FOR REVIEW, supra note 219, at 1-6. 
457 See id. 
468 See id. 
459 See id. at 1-7. 
460 See id. 
461 See REQUEST FOR REVIEW, supra note 219, at 1-7. MWRA has been involved in a variety 
of studies focused on MWRA's network to determine the best and most viable future treatment 
option. See id. Such issues being pursued are how the system reacts to disinfection enhance-
ments currently being employed, and analysis of the by-products resulting from the disinfection. 
See id. 
462 See Affidavit of Stephen A. Estes-Smargiassi, supra note 142, at 4. 
463 See Clean Pipes, supra note 302, at HI. 
464 See REQUEST FOR REVIEW, supra note 219, at 1-7. 
465 See NATURAL RESOURCES DEFENSE COUNCIL, supra note 3, at 3. 
466 See Juranek, supra note 6. 
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whether filtration is the most appropriate manner of inactivating the 
pathogen. 
Fiscal concerns similar to those illustrated in the Massachusetts 
EPA-MWRA conflict, were also present in New York where a similar 
conflict occurred regarding the filtration of drinking water.467 These 
concerns prompted the City to adopt a comprehensive long-term 
watershed protection plan as an alternative to constructing a filtration 
facility for the Catskill-Delaware supply.468 EPA accepted NYC's pro-
gram.469 The success or failure of the Agreement, however, will be 
evaluated in 2002 when EPA will again determine if filtration is nec-
essary.470 The construction of a filtration facility for Catskill-Delaware 
drinking water, along with resulting maintenance costs, would cata-
pult NYC water bills from among the least expensive nationally to 
the most expensive.471 Moreover, the economic effects associated with 
this endeavor could be devastating. 
The New York EPA Administrator seemingly considered these 
factors in attempting to provide NYC with high quality drinking 
water.472 New York's EPA Administrator, by approving the Agree-
ment, allowed NYC to pursue a comprehensive but much less costly 
alternative to filtration.473 Under the agreement, NYC has until 2002 
to implement its alternative program, and then EPA will again evalu-
ate the City's network.474 Similar to NYC, MWRA in recent years has 
embarked on a substantial program to improve the quality of its 
drinking water.475 Yet these improvements, including the MetroWest 
Water Supply Tunnel and the Fells, Weston, and Norumbega covered 
storage facilities, have not been completed.476 Given that MWRA al-
ready delivers clean water and that no waterborne illness has ever 
been reported from MWRA drinking water,477 EPA ought to employ 
467 See Cass & Brautigam, supra note 316, at C12. 
468 See id. 
469 See Watershed Agreement Overview, supra note 346; New York City Drinking Water 
Supply and Quality Statement (last modified Jan. 6, 1998) <http://www.cLnyc.uslhtmVdeplhtmV 
wsstate96.html> . 
470 See Cass & Brautigam, supra note 316, at C12. 
471 See id. 
472 See Waterslwd Agreement Overview, supra note 346. 
473 See id.; Cass & Brautigam, supra note 316, at C12. 
474 See Cass & Brautigam, supra note 316, at C12. 
475 See supra Part III.D and accompanying text. 
476 See supra Part IILD and accompanying text. 
477 See Affidavit of Stephen A. Estes-Smargiassi, supra note 142, at 4; MWRA Water, supra 
note 201, at A6. 
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the logic used in New York by allowing MWRA to implement and 
monitor its improvements prior to mandating filtration.478 
CONCLUSION 
EPA has forwarded a position that, though couched in the require-
ments of the SDWA, relies heavily on the objective benefits that a 
filtration facility can provide better drinking water. EPA has failed to 
consider whether the particular deficiencies of MWRA's water system 
will be ameliorated by filtration. For example, EPA has introduced 
expert commentary on the advantages of filtered water. Additionally, 
EPA has indicated that MWRA is attempting to be relieved of the 
financial burdens associated with the construction of a filtration facil-
ity, a burden that virtually every similar water supplier has assumed. 
In fact, EPA has resorted to alarmist tactics in asserting a pro-filtra-
tion position, with statements warning of the risk to those individuals 
drinking MWRA water. 
While EPA's pro-filtration stance is simple, MWRA's stance is more 
complicated and analytical, as it attempts to address the particular 
needs of MWRA's water system in providing safe drinking water. The 
scheme outlined in the ACO, a scheme endorsed by MWRA's expert 
panel, attempts to implement creative, cost-effective alternatives to 
filtration. MWRA has acknowledged that if it cannot achieve and 
sustain filtration avoidance, it must construct a filtration facility. Not-
withstanding the already planned capital improvements, MWRA has 
embarked on cost-effective but thoughtful decisionmaking, which 
highlights efforts to protect the source waters, replacement of dilapi-
dated distribution pipes, and ozonation. 
Finally, aside from the SWTR requirements, MWRA, because of a 
notable absence of waterborne illness to those drinking MWRA water 
and the high quality of the source reservoirs, ought to be able to 
implement creative alternatives in attempting to avoid filtration as 
well as be allowed time to evaluate those methods once implemented. 
Only when these methods are shown to be unsatisfactory should 
MWRA resort to filtration. 
478 See Cass & Brautigam, supra note 316, at C12. 
